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EXPOSURE DRAFT
PROPOSED STATEMENT OF POSITION

ENVIRONMENTAL REMEDIATION
LIABILITIES
(INCLUDING AUDITING GUIDANCE)

June 30, 1995

Accounting Standards Division
American Institute of Certified Public Accountants
Comments should be received by October 3 1 , 1 99 5 , and addressed to
Frederick Gill, Senior Technical Manager,
Accounting Standards Division, File 4 4 4 0 ,
AICPA, 1211 Avenue of the Americas, New York, NY 1 0 0 3 6 -8 7 7 5

M E M O R A N D U M

DATE:

May 9, 1996

TO:

AICPA Library

FROM:
SUBJECT:

Fred Gill
Comment letters on June 30, 1995, exposure draft of a
proposed SOP on accounting for environmental remediation
liabilities

Enclosed are copies of the comment letters on the June 30, 1995
exposure draft, E n v i r o n m e n t a l R e m e d i a t i o n L i a b i l i t i e s ( i n c l u d i n g
A u d itin g

G u id a n c e ).

Please make them available for public inspection for a period of
one year.
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Environmental Remediation Liabilities

Legend for Commentator’s Affiliation:
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- Association o f accountants
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I
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L

- Law firm

PL - One o f the six largest firms
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SS - State Society
S
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U
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UA - Association o f users
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EXPOSURE DRAFT
PROPOSED STATEMENT OF POSITION

ENVIRONMENTAL REMEDIATION
LIABILITIES
(INCLUDING AUDITING GUIDANCE)

June 30, 1995

Prepared by the Environmental Accounting Task Force
Accounting Standards Division
American Institute of Certified Public Accountants
Comments should be received by October 3 1 , 1 99 5 , and addressed to
Frederick Gill, Senior Technical Manager,
Accounting Standards Division, File 4 4 4 0 ,
AICPA, 1211 Avenue of the Americas, New York, NY 1 0 0 3 6 -8 7 7 5

1818 Swan Drive
Dallas, Texas 75228
September 8 , 1995
Frederick Gill, Senior Technical Manager
Accounting Standards Division, File 4440
American Institute of Certified Public Accountants
1211 Avenue of the Americas
New York, NY 10036-8775
Re:

Proposed Statement of Position —Environm ental Rem ediation Liabilities

Dear Mr. Gill:
I generally support AcSec’s views on accounting and disclosure for environmental remediation liabilities as outlined in
the proposed SOP. However, I have a few suggestions for your consideration.
Measurement o f the Environmental Remediation Liability
•

Legal costs (both internal and external) should not be included in the measurement of the remediation liability
(Paragraphs B.22 - B.25). Rather, such costs should be charged to expense as incurred.
•

It may not always be practical to segregate such costs between routine compliance matters (which the
proposed SOP would expense as incurred) and site specific costs (which would be included in the
measurement of the remediation accrual)

•

A company with extensive remediation sites could have a legal staff (either internal or external) which
devotes all of its time to non-routine remediation matters. At any given point in time, the company may only
be able to identify part of such staff s future time which will be devoted to certain identified remediation sites
(with the remainder of the staff s time expected to be devoted to sites which the company anticipates, based
on past experience, will eventually become identified). I can see no conceptual merit to somehow
segregating the cost of such estimated future expenses between time to be devoted to the former sites (which
costs the proposed SOP would include in the remeditaion accrual), and costs for time to be devoted to the
presently unidentified sites (for which there would be no basis for a current accrual under GAAP).

Discounting the Measurement of the Environmental Liability
•

The interest rate to be used to discount the measurement of the environmental remediation liability (specified in
Paragraph B.30) should apply regardless of whether or not the company is an SEC registrant. That specified
interest rate is conceptually sound, and the same interest rate should apply to non-SEC registrants as well.

Balance Sheet Display o f Environmental Remediation-Related Assets & Liabilities
•

1 would clarify Paragraphs B.40 - B.42 and specifically require disclosure (either on the face of the balance sheet
or in a footnote) of the amount of any material (i) environmental-related receivables (i.e. anticipated insurance
recoveries) and (ii) environmental remediation accruals (both current and noncurrent).

Income Statement Display o f Environmental Remediation Expenses
•

Paragraph B.45 states that environmental remediation costs should be reflected as a component of operating
income. However, Paragraph B.46 states that such costs should be classified as part of discontinued operations to
the extent they are attributable to operations that were accounted for as such in accordance with APBO No. 30. I
would recommend that Paragraph B.45 be clarified by adding wording to the effect of “Except as noted in
Paragraph B.46...” so as to avoid any potential confusion. Also, I would explicitly state in Paragraph B.45 that
such costs should be reflected as a component of operating income only to the extent they are attributable to the
current operations of the reporting entity.

•

I agree with the theoretical concept of Paragraph B.46 that environmental remediation costs should be classified
as part of discontinued operations to the extent they are attributable to operations accounted for as such under
APBO No. 30. However, because the time lag between the disposal of the operations and the incidence of the
environmental liability can sometimes be extremely long, this could result in series of charges to discontinued
operations related to the remediation effort many years after disposal. I question the relevance of such a
classification and believe it could result in confusion to financial statement users and undermine credibility.
Consequently, I would allow an optional alternative to the accounting proscribed by Paragraph B.46 in which such
remediation costs could be classified as a component of continuing operations, but reflected outside of operating
income (i.e. part of other income/expense) since they do not relate to the current operations of the reporting entity.
In view of the SEC’s SAB No. 93, the SOP should also require disclosure of the accounting policy followed by
the reporting entity as to its classification of remediation costs related to discontinued operations. I would also
recommend modification of Paragraph B.66 and require the disclosure of the amount, if material, of such
remediation costs attributable to discontinued operations which are charged to continuing operations.

Thank you for your consideration of these matters.

Very truly yours,

Greg Swalwell

M OTOROLA
September 2 7 , 1995

Mr. Frederick Gill
Senior Technical Manager
AMERICAN INSTITUTE OF CERTIFIED

PUBLIC ACCOUNTANTS
File 4440

1211 Avenue of the Americas
N ew Y ork NY 10036-8775

Dear Mr. Gill:

We have read the proposed standard on environmental remediation liabilities
and w ould like to offer a few observations:

1)

The concept of accruing for internal costs seems inconsistent with
good period cost accounting. For example, Motorola presently
has a few people working full or part-time on remediation. If
they were not assigned to the current project, they would be
involved in other activities. In short, the company is not
incurring any increm ental costs due to remediation activities.
Why then is an accrual required? We don't accrue these costs
when the possibility of potential litigation exists or w h en w e
work on other internal projects.

2)

It also seems inconsistent to require accrual for superfund type
occasions but not when the company has decided on its own to
clean up a particular site. It clearly is using a fine hair to treat
these differently. If our CEO decided we need to clean up a site,
that is as strong a commitment for us as any third party
regulations.
Very truly yours.
MOTOROLA

Kenneth J. Johnson
Corporate Vice President
and Controller

Corporate Offices
1303 E Algonquin Road. Schaumburg IL 60196-1065 • (700) 576-5000

COLUMBIA GAS
System
Richard E. Lowe

Date:

September 29, 1995

Vice President & Chief Accounting Officer

Frederick Gill, Senior Technical Manager
Accounting Standards Division, File 4440
AICPA, 1211 Avenue o f the Americas
New York, NY 10036-8775
Dear Sir:
The Columbia Gas System, Inc. is pleased to submit its comments concerning the
Exposure Draft o f the Proposed Statement o f Position (SOP), Environmental Remediation
Liabilities. The Columbia Gas System is one o f the nation’s largest natural gas systems.
Subsidiary companies are engaged in the exploration, production, storage, transmission and
distribution o f natural gas and other energy operations such as cogeneration. Columbia’s
transmission, storage and distribution facilities serve, directly or indirectly, customers in 15
states and the District o f Columbia.
Columbia believes that the proposed SOP should apply to all environmental remediation
liabilities, including remediation activities undertaken at the sole discretion o f management. In
Columbia’s opinion the proposed SOP sets forth guidelines on how to apply FASB Statement
No. 5, Accounting fo r Contingencies, to environmental liabilities, therefore, any environmental
remediation liability that would be subject to FASB Statement No. 5 should also be within the
scope o f the proposed SOP.
The following are our comments on specific matters raised in the Exposure Draft:
Columbia disagrees with the inclusion o f the non-incremental costs o f compensation and
benefits for employees to the extent an employee is expected to devote some o f their time
directly to the remediation effort as required in paragraphs B.22 and B.24 (legal costs). It is
inappropriate to recognize these expenses before they are incurred merely because they relate to
environmental remediation liabilities.
In Columbia's opinion it is inconsistent to allow discounting on environmental
remediation liabilities only when the aggregate amount o f the obligation and the amount and
timing o f the payments are fixed or reliable determinable (paragraph B.30) and at the same time
require all environmental remediation liabilities to be measured based on when they will occur
(paragraph B.29). Columbia believes that the requirements for discounting and inflation
indexing should be the same and suggests adopting the discounting policy that the FASB is
proposing in its Nuclear Decommissioning Costs project, which states, the basis o f measurement
o f the decommissioning liability should be discounted future cash flows derived from current
prices adjusted for inflation. A change to this method would also eliminate the problem o f fully
insured liabilities and the recovery assets being recorded at different values (paragraphs B.30.
and B.39).

Columbia Gas System Service Corporation, 20 Montchanin Rd., P.O. Box 4020
Wilmington, DE 19807-0020
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Paragraph B.24 states that an environmental remediation liability should include the costs
o f legal work related to the remediation effort including the costs o f defending against assertions
o f liability for remediation. Columbia believes the legal costs associated with defending against
assertions o f remediation liability should be subject to the same criteria used in defending any
legal action and that is the FASB Statement No. 5 guideline o f probable and reasonable
estimable.
FASB Statement No. 5 states that an estimated loss from a loss contingency shall be
accrued when it is probable that an asset has been impaired or a liability has been incurred at the
date o f the financial statements and the amount o f the loss can be reasonably estimated.
Columbia believ es that the benchmarks listed in paragraph B.18 and the guidance on assessing the
likelihood that each PRP will pay its allocable share contained in paragraph B.37 are unnecessary
if FASB Statement No. 5 is prudently followed.
The Columbia Gas System, Inc. would like to thank the AICPA for giving us this
opportunity to respond to this Exposure Draft.
Very truly yours,

sw:0908

INSTITUTE of

MANAGEMENT
ACCOUNTANTS
CERTIFIED MANAGEMENT ACCOUNTANT PROGRAM

September 2 7 , 1995

Mr. Frederick Gill
Senior Technical Manager
Accounting Standards Division (File 4440)
AICPA
1211 Avenue of the Americas
New York, NY 10036-8775
Re: Environmental Remediation Liabilities Proposed Statement of Position Issued June 30. 1995
Dear Mr. Gill:
The Financial Reporting Committee of the Institute of Management Accountants appreciates the opportunity to
comment on the referenced document. We support the issuance of such a document because guidance is needed
for this complex and troublesome area of accounting. We offer the following comments for consideration:
Benchmarks - AcSEC requested comments about the usefulness of the Benchmarks described in paragraphs B. 17
and B. 18. The Committee found the Benchmarks to be useful and believes these should be retained in the final
document.
Costs to Be Included - A majority of the Committee endorses the inclusion of internal and external costs related to
the remediation efforts in the measurement of remediation liabilities.
Effect of Expected Future Events or Developments - The Committee agrees with AcSEC’s conclusion that costs
should be estimated based upon remediation technology that exists currently. However, the Committee believes that
this conclusion may need to be re-examined if the FASB reaches a different conclusion in its project on
decommissioning of nuclear power plants.
The Committee believes that the proposed SOP is too restrictive in the use of discounting. The Committee believes
that the liability should be discounted in all cases.
Paragraph B. 45 - The Committee agrees with the conclusion that environmental remediation costs should be
considered operating expenses, but we suggest that the parenthetical reference to other income/expense be deleted,
since many companies include a line item of this name within operating income.
Effective Date and Transition - The Committee believes that it is no longer practical to have the proposed effective
date. The effective date should be postponed one year.
Regarding transition, the Committee disagrees with AcSEC that the initial application of the SOP should be
accounted for as a change in estimate. The committee believes that the SOP represents a change in accounting
principle that should be accounted for through a cumulative catch-up adjustment.
Thank you for providing us with the opportunity to comment on this proposal; we would be happy to clarify any
statements made herein.
Sincerely,

L. Hal R oger# Jr.
Chairman

Financial Reporting Committee
10 Paragon Drive • Montvale. NJ 07645-1760
800-638-4427 • 201-573-9000 • Fax:201-573-8185

James E. Braun
C ontroller

BAKERH
S
E
H
G
U

October 2 , 1995

Frederick Gill, Senior Technical Manager
Accounting Standards Division, File 4440
American Institute o f Certified Public Accountants
1211 Avenue o f the Americas
New York, New York 10036-8755
File Reference No. 4440
Proposed Statement of Position - Environmental Remediation Liabilities
Dear Mr. Gill:
We are pleased to comment on the Institute’s exposure draft on the above referenced item dated
June 3 0 , 1995. We welcome both the authoritative and nonauthoritative guidance because the
information is relevant and useful.
Our only comment with respect to the draft relates to the proposed requirement that the
measurement o f the remediation include the cost o f compensation and benefits for employees to the
extent an employee is expected to devote time directly to the remediation effort. While this
component o f cost could be subject to reasonable estimation within limits o f materiality and costbenefit, the soundness o f such a methodology is highly suspect.
The allocation o f internal costs to an asset or liability resulting from a specific transaction is not
generally found in accounting guidance, in fact, certain guidance, specifically the rules on purchase
accounting, prohibit the allocation o f costs related to maintaining an acquisition department to a
specific business combination transaction. In a purchase transaction, only direct costs that are outof-pocket or incremental are capitalized as part o f the cost o f the acquisition. Recurring internal
costs that are directly related to an acquisition are not capitalized. The fact that the costs o f such a
department would be incurred regardless o f any specific acquisition was, we believe, a significant
factor in deciding that these costs should be recorded as period costs.
In addition, the subjectiveness of such a determination questions the credibility o f such an estimate.
Our environmental staff performs many functions, including monitoring, compliance and
remediation. Requiring an allocation of compensation and benefits ignores the reality that we
would continue to employ these professionals even if one specific site was removed from our
“portfolio.” More importantly, such a requirement would set a precedent where all general and
administrative functions might be subject to such an allocation. The practical result would be the
Baker Hughes Incorporated
3900 Essex Lane Suite 1200 P O Box 4740. Houston. Texas 77210-4740. 713/439-8732

recording o f usual, recurring period costs as something else, such as an unusual charge or goodwill
This specific guidance seems to go against the direction recently taken by the EITF in their
consensus on accruing for exits cost, whether they be part o f ongoing operations or as a result o f a
purchase transaction. These restrictive rulings clearly indicate that the norm is to recognize the
expense or asset when incurred, not when a decision or estimate is made.
We believe that a decision to include internal costs as part o f either an asset or a liability should be
considered by the FASB because of the implications to areas beyond environmental accounting.

Sincerely,

J ames E. Braun
Controller

October 3, 1995

Mr. Frederick Gill
Senior Technical Manager
Accounting Standards Division
American Institute o f CPAs
1211 Avenue o f the Americas
New York, NY 10036-8775
Re:

File 4440 - Proposed SOP on Environmental Remediation Liabilities

Dear Mr. Gill:
Southdown, Inc.'s environmental disclosures have evolved dramatically since 1987, and I
have struggled with the guidance, or lack thereof, in this area for several years. I have read with
interest the Exposure Draft dated June 30, 1995 regarding Environmental Remediation Liabilities
and would like to comment as follows:
First o f all, I would like to congratulate AcSEC and especially the Environmental Accounting
Task Force on a job well done.
Secondly, I believe the scope o f the SOP should be expanded to include “voluntary”
environmental remediation actions regardless o f the motivations for these actions. Accountants
should not be asked to deal with “situational GAAP”. Therefore, any environmental liability should
be treated the same for accounting purposes no matter whether it is self imposed or the result o f
outside influences. Once this position is accepted, the criteria listed under the caption “Benchmarks”
need to be expanded accordingly.
Third, while the concept o f providing recognition benchmarks is sound, it should be made
clear these are only guidelines. —
We believe your last benchmark. Remedial Design Through Operation and Maintenance.
Including Post-remediation Monitoring, should be revised slightly. The design and construction
phase by itself is a benchmark separate and distinct from the operation, maintenance and post
remediation monitoring. Design changes and construction cost overruns notwithstanding, one never
knows if the remediation program is going to work until cleanup actually commences. In some
instances, the remediation process itself is a long drawn out affair (such as “pump and treat”
remedial design for groundwater contamination). It has been our experience that at that point there

S outhdow n, Inc.

1200 SMITH STREET ■■ SUITE 2400

HOUSTON, TEXAS 77002

(713) 650-6200

Mr. Frederick Gill
O ctobers, 1995
Page 2

is usually a relatively short period o f operation and monitoring, perhaps a year, followed by an
interim feasibility or evaluation study to test the efficacy o f the project. Only after it can be
demonstrated that the proposed remediation plan will, in fact, work does one actually pass into the
operation/maintenance and post-remediation monitoring phases. While these differences are
addressed on page 30 o f the Exposure Draft, we feel there is sufficient justification to consider these
phases as two separate milestones.
As a point of information, it has been our experience that post-remediation monitoring, even
if it must continue for many years, is generally immaterial to the business.
It has also been our experience that while examples o f common or similar situations do exist,
e.g., your example of removal o f USTs. these instances are relatively few and usually involve
liabilities o f lesser significance. The most significant environmental liabilities are almost always
so complex and unique in their characteristics that any comparisons with other environmental
liabilities are superficial at best.
With regard to inclusion o f in-house staff costs in the accrual for environmental liabilities,
measurement of the liability and expense as elements o f the financial statement as proposed in the
SOP seems contradictory to FASB Concepts No. 5 and 6. From a theory standpoint, it seems totally
inconsistent to us to propose accruing legal fees for environmental liabilities but not to require the
same for all other litigation matters. It seems equally inconsistent to propose including the costs for
in-house staff in such accruals of environmental liabilities when there is no requirement to accrue
the salaries, etc., of any other in-house staff for other events. I can understand the concern that
perhaps a company may seek to minimize its reported liability by creating a large in-house staff to
“handle the problem", thereby internalizing the costs and obfuscating the true extent o f a liability.
It seems inconsistent and theoretically unsound however, to require the allocation and accrual o f the
salaries of existing in-house counsel and environmental affairs personnel - individuals maintained
on staff full time to deal with environmental issues including permitting, compliance monitoring and,
if necessary, remediation problems that may occur. Accountants don’t otherwise accrue the salaries
of. say for example, the office staff or executive officers or operations personnel. Following the
logic of the SOP, one could certainly argue that, to the extent any o f these activities are in reaction
to past events, such costs are also known future sacrifices o f economic benefits arising from present
obligations as a result o f past transactions. Accountants do not require the accrual o f future
compensation expenses on any other types o f activities the Company expects to conduct even though
many of these activities are in response to past events.
Our Company, as a case in point, has had to deal with numerous environmental issues over
the past several years. At one time, the Company had an in-house Environmental Affairs staff o f
14 persons under the Company's General Counsel. These individuals were engaged in many types
o f activities, including remediation activities. Remediation problems also required the attention o f
the General Counsel, other Senior Management personnel, operations personnel at the sites affected
and Corporate accounting personnel. It seems totally inconsistent to single out the costs associated

Mr. Frederick Gill
October 3, 1995
Page 3

with just some of these in-house personnel to be included in the accrual for environmental liabilities
and not to include other costs. In addition, it would have been terribly burdensome to first estimate
and secondly to allocate, track and accumulate all o f the actual costs as incurred.
There appears to be a bias to “prove in the negative” that the company has been all inclusive
in its accrual o f environmental liabilities. Given the complexity and open-ended nature o f many
environmental liabilities, it seems highly unlikely one would ever be able to assert the likelihood o f
incurring additional cost is remote. That being the case, it will always be “reasonably possible”
additional costs could be incurred. Requiring such disclosure however, SOP 94-6 notwithstanding,
seems to be unrealistically self-critical and unnecessarily self incriminating.
I would also like to pass along some additional resources and references which, in the
absence o f formal guidance. I have found to be o f some assistance in dealing with environmental
liabilities over the years. In addition to the references cited in the proposed SOP, the following were
also helpful:
A.

B.

C.

Right o f Offset
APB No. 1 0 ¶ 7 - Offsets Against Taxes
FASB Technical Bull. No. 88-2 - Right o f Set-Off
Classification o f Environmental Claims
FAS No. 19 - Abandonment and Restoration Costs
SAB No. 67 - Operating Costs
EITF 87-4 - Restructuring o f Operations
APB No. 30 - Reporting the Results o f Operations
Disclosure
APB No. 22 - Accounting Policies
SEC FRR No. 36 - MD&A Guidelines
SEC Reg S-K. Rule 101 - Description o f business including effects o f compliance
with environmental laws
SEC Reg S-K. Rule 103 - Legal proceedings - government proceeding and sanctions,
$100,000 threshold

Hopefully, you will find these thoughts and comments useful in your deliberations and the
final version of this long awaited Statement o f Position.
Very truly yours,

Ian Korsakov
Corporate Controller
ABK/lm

T H E ROUSE COMPANY

October 6, 1995

F rederick G i l l , Senior Technical Manager
Accounting Standards D iv is io n , F ile 4440
American In s t it u te o f C e rtifie d P ublic Accountants
1211 Avenue o f the Americas
New York, NY 10036-8775
Dear G i l l :
The N ational A ssociation o f Real Estate Companies (the "A s s o c ia tio n ") is
composed o f approxim ately 190 in d iv id u a ls and 100 companies engaged in a broad
range o f real esta te a c t iv it ie s throughout the United S tates, in c lu d in g
owners, developers, managers, independent accountants, le n d e rs, advisors and
others associated w ith the real esta te business. One o f the major o b je c tiv e s
o f the A ssociation is to define and promote the use o f sound accounting and
fin a n c ia l re p o rtin g p rin c ip le s and p ra c tic e s th a t r e fle c t the economic
r e a lit ie s o f the real estate business. In such regard, the A ssociatio n has
presented views to the FASB and AcSEC on a v a rie ty o f to p ic s in the past and
is pleased to respond to AcSEC' s request fo r comments on the Exposure D ra ft on
the Proposed Statement o f P o sitio n fo r Environmental Remediation L i a b i l i t i e s
(the "SOP").
We are g e n e ra lly in agreement w ith the re c o g n itio n and measurement
requirements o f the SOP. However, we s p e c ific a lly request th a t the guidance
provided by EITF issues 89-13, "Accounting fo r the Cost o f Asbestos Removal"
and 90-8, to "C a p ita liz a tio n o f Costs to Treat Environmental Contamination"
not be superseded by th is SOP. They provide valuable guidance in determ ining
the types and nature o f environmental costs to be expensed and c a p ita liz e d .
Very t r u ly yours,

Robert A. W ilkin s
Chairman, F inancial Accounting Standards Committee
National A ssociation o f Real Estate Companies

# 501950

10275 Little Patuxent Parkway

C olum bia, Maryland 21044-3456

Air Products and Chemicals, Inc.
7201 Hamilton Boulevard
Allentown, PA 18195-1501
Telephone (610) 481-7932
Telecopier (610) 481-5724

Paul E. Huck
Corporate Controller
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5 October 1995
Mr. Frederick Gill
Senior Technical Manager
Accounting Standards Division, File 4440
American Institute of Certified Public Accountants
1211 Avenue of the Americas
New York, NY 10036-8775

Dear Mr. Gill,
We appreciate the opportunity to comment on the exposure draft “Environmental
Remediation Liabilities.” We support the effort to draw together the existing accounting
literature for environmental remediation liabilities. Air Products and Chemicals is a
major international supplier of industrial gases and related equipment, specialty and
intermediate chemicals, and environmental and energy systems with consolidated
annual sales in excess of $3.5 billion.
We believe it is inappropriate for the AICPA to set accounting principles. The
clarification of existing accounting literature and development of benchmarks should
prove helpful in this complicated area of accounting, but we still believe the development
of new accounting standards is the responsibility of the FASB and should go through
FASB due process.
The exposure draft proposes the inclusion of internal legal costs in the measurement of
the remediation liability. This proposal would require the accrual of payroll costs years
before they are actually paid out. The possibility that this logic might be applied, by
analogy, to other types of accruals such as product warranties or other contingencies is
alarming. We believe the internal costs of complying with this requirement far outweigh
any benefits.
Remediation accruals are to be calculated in accordance with “remediation technology
that exists currently.” This conflicts with the FASB’s tentative conclusion to measure
nuclear decommissioning costs with consideration for reasonable future advances in
technology.
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The exposure draft also conflicts with the FASB’s tentative conclusions on discounting.
The basis for measuring the nuclear decommissioning costs should be discounted cash
flows, while environmental remediation liabilities can only be discounted “if the
aggregate amount of the obligation and the amount and timing of cash payments... are
fixed or reliably determined.” Further, the fair value measurement prescribed by the
exposure draft for recoveries is inconsistent with the strict guidance for discounting the
liability noted above. These inconsistencies will lead to a disparity in accrual
measurement, which is what the AICPA intended to improve through this environmental
project. This further supports our belief in FASB due process for all new accounting
standards.
It is the responsibility of the FASB, not the AICPA to set new accounting standards. If
the AICPA still believes it necessary to set accounting principles, we expect the standard
to be consistent with the FASB’s conclusions regarding technology and discounting.
We again thank you for the opportunity to express our views on this accounting issue.

Very truly yours,

Paul E. Huck
Vice President and Corporate Controller
SOPLET.DOC

WMX

WMX Technologies, Inc.
3003 Butterfield Road

Phone 708.572.8800

Oak Brook. IL 60521

October 12, 1995

Mr. Frederick Gill, Senior Technical Manager
Accounting Standards Division, File 4440
AICPA
1211 Avenue of the Americas
New York, NY 10036-8775
RE:

File 4440, Environmental Remediation Liabilities

D ear Sir:
We appreciate the opportunity to comment on the proposed Statement of Position
"Environmental Remediation Liabilities" (the "SOP "). As the leading environmental
services company, we obviously deal with accounting issues in this arena on a daily basis,
and thus have a particular interest in authoritative guidance on appropriate and consistent
treatm ent of such issues.
We applaud the format of the SOP, which combines an overview of the laws and
regulations, proposed accounting and audit guidance, and a case study. We believe this
approach allows preparers and auditors to "stay together" on the learning curve as new
accounting rules are promulgated and implemented.
We also believe that there is a lot of good information contained in the document, and we
support the effort to provide guidance to preparers by outlining benchmarks in the
remediation process which may improve the timing of liability recognition. However, we are
concerned that certain broad measurement issues raised in Chapter 6 (i.e., inclusion of
future internal costs in recorded liabilities and discounting of liabilities and assets) have not
been previously addressed in the authoritative literature. We believe that these issues are
not simply narrowing existing practice, but rather are establishing new standards.
Accordingly, we strongly believe that they should be resolved by the FASB following their
normal due process instead of being addressed within the context of an SOP.
We also question whether future site restoration, closure and post-closure costs truly
"represent a class of accounting issues different from environmental liabilities'* as stated in
the cover letter accompanying the proposed SOP. While closure, post-closure and site
restoration obligations are typically known well before they are incurred, that distinction is

fundamentally one of the time-frame available for recognizing the obligation. In all other
respects, the costs and related accounting issues are identical with remediation liabilities,
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and in fact, remediation liabilities usually, if not always, encompass post-closure costs.
Finally, we are concerned by the comment in paragraph B.2 that the SOP does not provide
guidance on accounting for environmental remediation actions that are undertaken at the
sole discretion of management. While we presume that AcSEC did not intend to preclude
the application of the SOP to such situations, we believe that this comment, together with
the establishment of new standards in such areas as accrual of future internal costs, will
result in disparate accounting for fundamentally identical liabilities. The apparent rationale
that no liability should be recorded until an entity is caught and threatened does not appear
to us to be sound.
Our responses to specific questions raised in the document are contained in the attachment.
We appreciate the opportunity to comment on the exposure draft and the AICPA’s
consideration of our views.
Very truly yours,
TECHNOLOGIES, INC.

Thomas C. Hau
Vice President & Controller
TC H /ph

aicpa-ev .ua

ATTACHMENT TO WMX TECHNOLOGIES, INC.
COMMENT LETTER DATED OCTOBER 12, 1995

PROPOSED STATEMENT OF POSITION ENVIRONMENTAL REMEDIATION LIABILITIES
Question 1:
Are the benchmarks for superfund remediation liabilities and RCRA analogues sound
and useful?
Response:
We believe that they are reasonable milestones within the remediation process that
can be used to evaluate the probability that a loss has been incurred and the extent of the
loss.
Question 2:
Is the guidance concerning legal work (paragraph B.24) sound and can the estimation
and annual adjustment o f this component o f the environmental remediation liability be
reasonably accomplished within appropriate limits o f materiality without incurring excessive
costs?
Response:
We agree conceptually that legal costs are an integral part of the satisfaction of an
environmental liability, and that this is true whether the costs are internal or external.
However, we cannot reconcile conceptually the accrual of future legal costs and other
internal costs in this context with the definition of liabilities in restructurings and business
combinations taken by the SEC and the EITF. Accordingly, we believe this is an area that
should be addressed by the FASB.
We also believe that, if internal costs are to be included (paragraph B.25), they
should be included only to the extent that they would not have been incurred absent the
remediation process; that is, direct incremental costs of employees assigned full-time to the
project. Periodic involvement by internal legal and technical staff is likely to be insignificant
in relation to total project cost and the cost of capturing such data exceeds the benefits.
In addition, the distinction in paragraph B.24 between legal work involving allocation
of costs among PRPs and litigation costs involved with potential recoveries is unclear. Is
litigation against a potential PRP to obtain a contribution litigation involving allocation of
costs, or litigation involving potential recovery? If the intent of paragraph B.24 is to exclude
cost recovery actions against insurers, this should be clarified.
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Question 3:
Should the costs o f defending against liability be included in the measurement o f the
remediation liability (paragraph B.24)?
Response:
We believe that the cost of defense is a component of direct cost of the remediation
process. However, the question of the propriety of the requirement for accruing such costs
raises the same issue as the accrual of other legal costs discussed in the previous question.
We believe this involves establishing new accounting standards and is therefore properly the
purview of the FASB.
Question 4:
Paragraphs B.28 and B.29 require that the measurement o f a remediation liability be
based on the reporting entity’s estimate o f the cost to perform the work when they are expected
to be performed and technology that exists currently. However, paragraph B.30 states that the
measurement o f the liability may be discounted to reflect the time value o f money only if the
aggregate amount o f the obligation and the amount and timing o f cash payments are fixed or
reliably determinable. Are these requirements consistent?
Response:
The requirements of paragraphs B.28 and B.29 effectively require that current costs
be inflated into the future, since they are to be recognized based on the expected amount
to be paid at some future date when the work is performed. However, there appears to be
a higher standard for permitting discounting. We believe that this is inconsistent and that
if inflation is to be considered, discounting should be considered using the same estimate
of the timing of payments.
Again, we note that the issue of whether liabilities should be discounted is not
presently established in authoritative literature and we believe that the area of inflation and
discounting is one that should properly be addressed by the FASB. We also note that the
SOP provides a discount rate to be used by SEC registrants, but no guidance is provided for
non-SEC registrants. We believe this is inconsistent and the SOP should be revised if the
discounting issue remains in it as there is no rationale for a difference in discount rates
based on status as an SEC registrant.
Question 5:
Are the differences between the proposed SOP and the FASB’s tentative conclusions
concerning decommissioning o f nuclear power plants appropriate?
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Response:
As noted previously, we believe there is little conceptual difference between
environmental remediation liabilities, restoration, closure and post-closure of a site, and the
decommissioning of a nuclear power plant. We agree that the measurement of all such
liabilities should be based on currently available facts, existing technology and presently
enacted laws and regulations. We believe that different accounting treatment for
environmental costs and decommissioning costs is inappropriate and that such differences
should be resolved with the FASB before the SOP is issued.
Question 6:
Assuming the guidance on discounting liabilities and the guidance on measuringpotential
recoveries produces counter intuitive results, what are some possible alternative approaches:
Response:
Again, we believe that the issue of discounting for both assets and liabilities is one
that should be addressed by the FASB. However, we support consistent treatment for
discounting assets and for discounting liabilities.

ENV.REM.COM

Peter E. Nugent
Vice President, Controller

Merck & Co., Inc.
One Merck Drive
P.O. Box 100
Whitehouse Station NJ 08889-0100
Tel 908 423 4757

October 16, 1995

MERCK

Mr. Frederick Gill
Senior Technical Manager
Accounting Standards Division
File 4440, AICPA
1211 Avenue of the Americas
New York, NY 10036-8775
Dear Mr. Gill:
Merck & Co., Inc. is a New Jersey Corporation with its principal place of business at
One Merck Drive, P.O. Box 100, Whitehouse Station, NJ, 08889-0100. The Company
is a worldwide research intensive health products company that discovers, develops,
produces and markets human and animal health products and services. We are
pleased to provide you with our comments on the proposed Statement of Position on
Environmental Remediation Liabilities (SOP).
Overall, the SOP will serve as a useful tool in practice, specifically the document’s use
of benchmarks provide a sound and useful practice aid and should facilitate
consistency in the timing of recognition and measurement of environmental liabilities.
Additionally, the SOP s interpretations of existing principle and summarization of all
pertinent literature in one place makes this a good working document. Our comments
with reference to the proposed SOP follow.
Paragraphs B22-B25: We believe costs incurred relating to employees who are
partially dedicated to the remedial effort should not be included in estimating an
environmental liability. To the extent individuals are partially dedicated to the remedial
effort, the costs of these individuals are not incremental to the Company. We believe
these are fundamentally period costs. Additionally, the estimation of internal employee
time and costs cannot always be reasonably accomplished. For example, internal
counsel often spend time on remedial efforts, routine compliance matters and matters
involving potential recoveries. Specifically identifying and estimating the time and cost
of each of these matters is not always practical, or objectively measurable. With regard
to external legal services, we believe these services are incremental to the Company
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and are more readily identified in that outside counsel is typically engaged for a specific
role in the litigation. Therefore, we agree both in principle and practice these are
accruable costs of remediation.
Paragraphs B27 through B29: We believe AcSEC should wait for the Board to finalize
its conclusions in its Nuclear Decommissioning project relative to discounting of
liabilities and consideration of future advances in technology when estimating liabilities.
Before this SOP is issued the differences (if any) between the Board’s conclusions on
those matters and the provisions of this SOP, should be resolved and reconciled.
Paragraph B45 concludes environmental costs should be presented as a component of
operations. We disagree for the following reasons:
•

Today’s environmental costs are the result of factors such as changing legislation,
increased societal awareness, new research findings and an ever-growing
population. Remediation costs are not costs of operating in today’s business
environment, they are the costs associated with complying former operations with
current legal and social forces. Stated differently, remedial costs are akin to
compliance costs based on retroactive application of today’s laws to former
operations. We (and we believe AcSEC) would agree compliance costs are a cost
of operations, but that a delineation should be made between costs incurred to
comply existing operations with current legislation, and costs incurred to comply
former operations with today’s standards.

•

Joint and several and strict liability laws may impose remediation costs on a
company even though their operations were never associated with a site. For
example, a company that utilized a site briefly or for warehousing only, and since it
is the only solvent owner must remediate the entire site.

•

We believe the subjective nature of environmental provisions make them
continuously subject to changes in estimate and therefore dilute the quality and
predictive nature of a company’s true operating results and trend of earnings.

•

We believe the inclusion of environmental costs as a component of operations is
contrary to the Jenkins Committee’s recommendations to improve financial
statements. Specifically, we feel environmental costs would be considered a “non
core” activity (non-recurring) and would therefore be presented separately within the
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Jenkins Committee’s comprehensive model. This would allow users to discern
trends within historical data and allow more accurate predictions of future recurring
earnings.
Accordingly, we contend remediation costs are not in principle a component of a
company’s operations.
We would be happy to discuss these comments with you at your convenience.

wayne\mlf/aicpa

H o n e y w e ll
Honeywell Inc.
Honeywell Plaza
PO Box 524
Minneapolis MN 55440-0524
612 951-1000

October 20, 1995

Mr. Fredrick Gill
Senior Technical Manager
Accounting Standards Division, File 4440
AICPA
1211 Avenue o f the Americas
New York, NY 10036-8775
Dear Mr. Gill:
Honeywell Inc. appreciates the opportunity to comment on the exposure draft o f the proposed
“Statement o f Position: Environmental Remediation Liabilities”. Honeywell is a global controls
company providing products, systems and services that increase comfort, environmental
protection, energy conservation, productivity and safety in houses and buildings, industry, and
aviation and space. The company employs 50,000 people in 95 countries and had 1994 sales o f
$6.1 billion. Our response addresses those areas requiring particular attention as identified in your
letter o f June 30, 1995.
In general, Honeywell supports the “Statement o f Position: Environmental Remediation
Liabilities”. We believe that it is useful and appropriate that the AICPA provide clear and
consistent guidance on this subject to financial statement preparers, auditors and users o f financial
statements as well as other interested parties.
The following are responses to selected AcSEC questions o f particular interest to Honeywell,

Recognition
Paragraph B.18 provides recognition benchmarks fo r a superfund remediation
liability and RCRA analogues. A cSEC requests comments on whether the
benchmarks and analogues are sound and useful
We believe that the recognition benchmarks for evaluating a superfund (or RCRA)
remediation liability are both sound and useful.
We also find the guidelines useful for evaluating remediation liabilities arising
under analogous state laws and regulations. However, it would be appropriate to
include explicit references to the applicability o f the benchmarks in B.18 to such
laws and regulations as described in the “Accounting Guidance” which is the
introduction to Part Two.
Printed with Soy Ink on
60% Recycled Paper. 30% Post-Consumer
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M easurem ent
Paragraphs B.22 - B.25 require including the costs o f legal work related to the
remediation effort, including the costs o f defending against liability, in the
measurement o f the remediation liability. Such costs include the time o f
internal legal sta ff as well as fe e s p a id to outside legal counsel. AcSEC
requests comments on whether the guidance concerning legal work is sound.
The purpose o f a Statement o f Position is to apply existing accounting theory to a
situation or problem area, to gain consistency in application o f accounting theory
to that problem. A Statement o f Position should not create new theory or change
existing theory in a narrow way which may then be used as the basis o f precedent
for future decisions.
Accordingly, we disagree with the inclusion in this Statement o f Position o f a
requirement to include the costs o f the time o f internal legal and technical staff as a
subject. The SOP should deal only with direct remediation costs, and period
expenses should be treated in accordance with current theory.
There is significant disagreement about the costs o f legal and indirect costs
associated with FAS5 liabilities, o f which this whole discussion is a subset. That
disagreement should not be resolved in a SOP on environmental accounting.
Paragraphs B.28 and B.29 require that the measurement o f the remediation
liability be based on the reporting entity's estimate o f what it will cost to
perform all elements o f the remediation effort when they are expected to be
performed; this estimate should be based on remediation technology that exists
currently, but it may take into account factors such as productivity
improvements due to learning fro m experience with sim ilar sites and similar
remedial action plans.
Limiting the cost o f remediation to technology that exists today may be
inappropriate in an environment o f rapid technological change. Since the time
period involved is quite long, it is highly probable that technology change will
occur. The reporting entity should be allowed to review the impact o f past
technology changes and the technology currently under development in
determining the probable cost to conduct the remediation. Limiting the estimate to
today’s technology will almost certainly result in an over-accrual o f the liability.
Paragraph B.30 states that the measurement o f the liability, or o f components
o f the liability, may be discounted to reflect the time value o f money i f the
aggregate amount o f the obligation and the amount and timing o f cash
paym ents f o r the liability being discounted are fix e d or reliably determinable.
No discount rate is specified f o r non-SEC registrants.
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Subsequent to clearing this proposed SO P f o r public exposure, the Financial
Accounting Standards Board (FASB) tentatively decided in its project on
decommissioning o f nuclear pow er plants that the liability fo r such
decommissioning should be measured based on discounted fu tu re cash flows.
The FASB tentatively decided that, f o r that liability, those discounted fu tu re
cash flo w s should be measured by determining estimated total costs based on
current prices and adjusting fo r inflation, efficiencies that are expected fro m
experience with similar activities, and consideration o f reasonable fu tu re
advances in technology. The FASB also tentatively decided that the expected
fu tu re cashflow s should reflect the time value o f money by discounting at a
rate consistent with the discount rate used in FASB Statement No. 106,
Em ployers’ Accounting fo r Postretirement Benefits Other Than Pensions.
A cSEC acknowledges differences between the guidance in the proposed SO P
and the F A SB ’s tentative conclusions concerning decommissioning o f nuclear
pow er plants, and AcSEC requests comments on whether those differences are
appropriate.
Honeywell supports the concept that the measurement o f the liability may be
discounted to reflect the time value o f money, if the amount and timing o f cash
payments are fixed or reliably determinable. Honeywell does support the use o f a
discount rate consistent with the discount rate used in FASB Statement No. 106.
It is important that the accounting profession achieve greater consistency where
there is no apparent rationale for being inconsistent.
If you have questions concerning our response, please contact me on (612) 951-0139 or Phil
Billiam on (612) 951-0670.
Sincerely,

P. M. Palazzari
Vice President and Controller
PMP/lag

Corning Incorporated
Corning, New York 14831
607-974-9000

October 24, 1995

C O R N IN G

Mr. Frederick Gill, Senior Technical Manager
Accounting Standards Division
File 4440
AICPA
1211 Avenue of the Americas
New York, NY 10036-8775
Re:

File 4440
Environmental Remediation Liabilities

Dear Mr. Gill:
We appreciate the opportunity to comment on the proposed Statement of Position “Environmental
Remediation Liabilities.” In general, we support many of the provisions within the document. Summary
comments on the proposed statement are provided below.
1. Re: Benchmarks for remediation liabilities and RCRA analogue stages(Paragraph B. 18)
We believe that the benchmarks and the RCRA analogues are useful in evaluating the probability that a
loss has been incurred.
2. Re: Guidance on legal work(Paragraphs B. 22-25)
We believe that the accrual of internal legal costs is the establishment, rather than an interpretation of
existing GAAP, and therefore this proposal should be subject to the FASB’s normal due process. Further,
we do not agree that work performed by internal staff should be included in the measurement of the
remediation liability. The liability should include only those costs that would not have been incurred,
absent the remediation project. In addition, we believe that the internal cost associated with
environmental remediation activities is often insignificant in comparison to that of the outside consultants
and the administrative cost of capturing such internal data exceeds the benefit.
3. Re: Estimation of legal fees and cost of doing so
As it applies to internal legal costs, please see above answer. With respect to outside legal costs, we
believe reasonable estimates can be developed. We believe the liability should be continually reviewed
based upon the facts and circumstances rather than annual reviews as suggested in the exposure draft.
4. Re: Inclusion of costs of defending against liability in the measurement(Paragraph B.24)
We agree that the cost of defending against a liability is a direct cost of the remediation effort.
5. Re: Differences between the SOP and the FASB’s tentative conclusions concerning
decommissioning of nuclear power plants.

We believe the inconsistencies between the proposed SOP and the FASB’s tentative conclusion
concerning decommissioning of nuclear power plants are inappropriate and should be resolved with the
FASB before issuance of this SOP.

In addition to the above requested comments, we would like to see the SOP expand the guidance on how
to accrue the ongoing maintenance and monitoring costs of postremediation noted in the last bullet of
paragraph 32. If the monitoring costs continue indefinately, how many years should be accrued? Should
these costs at any time become regular operating costs? Can these costs be discounted?
If you would like to discuss any of these comments further, please call me at 607-974-8242.

Sincerely,

Katherine A. Asbeck
Chief Accounting Officer

TCF FINANCIAL CORPORATION

October 24, 1995
Fredrick Gill
Senior Technical Manager
Accounting Standards Division
File 4440
American Institute of Certified Public Accountants
1211 Avenue of the Americas
New York, NY 10036-8775
Dear Mr. Gill:
We are writing to provide our comments on the Proposed Statement
of Position, "Environmental Remediation Liabilities.” TCF
Financial Corporation ("TCF”) is a stock savings bank holding
company based in Minneapolis with $7.3 billion in assets. Its
bank subsidiaries operate in Minnesota, Illinois, Wisconsin,
Michigan, and Ohio. Other TCF affiliates include mortgage
banking, consumer finance, title insurance, annuity and mutual
fund companies. TCF's major source of exposure to environmental
remediation liabilities is through its present or past ownership
of real property acquired as a result of commercial loan
foreclosures.
We are concerned by the proposed Statement's requirement to
accrue for the costs of defending against environmental
remediation litigation. As the proposed Statement notes, the
current accounting practice is to treat these costs as period
costs. We are unaware of any authoritative accounting
pronouncements, including Statement of Financial Accounting
Standards No. 5, "Accounting for Contingencies," that require the
accrual of such costs. We believe the cost of defending against
other forms of legal liability would still be treated as period
costs, and we are therefore concerned that the proposed Statement
would cause inconsistent accounting treatment. We believe the
cost of litigation associated with environment remediation
liabilities should be treated as a period expense.
Secondly, we are concerned by the proposal to accrue for internal
staff compensation costs related to legal or technical
involvement with potential environmental remediation. We believe
the proposal is inconsistent with current practice and may
encourage potentially excessive capitalization of normal period
expenses and unnecessarily cloud the distinction between
capitalizable and normal period expenses. We believe internal
costs associated with environmental remediation should continue
to be treated as a period expense.

801 Marquette Avenue Minneapolis MN 55402-3475 (612) 661-6500
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Additionally, we are concerned that the proposed Statement allows
for inconsistent treatment for the discounting of liabilities and
any related recovery assets in order to reflect the time value of
money. We understand that the liabilities may be discounted only
if certain conditions are met, whereas the measurement of the
related recovery assets requires discounting. We are concerned
that a company may have fully insured liabilities and yet must
reflect liabilities greater than its related recovery assets as a
result of the discounting requirements. While we believe the
time value of money is an important consideration, there should
be consistent discounting treatment for both assets and
liabilities. In addition, we encourage you to provide guidance
as to the income statement classification of the change in the
discounted values of the assets or liabilities due to the passage
of time. We believe this item should be classified in the same
manner as the initial charge to establish the liability and not
as a component of interest income or expense.
Finally, we believe the effective date of the proposed Statement
should be delayed. We are concerned that it will be difficult to
incorporate the public's comments and release a final Statement
in sufficient time to allow companies to implement the
requirements by the proposed effective date.
We trust you will find our comments helpful in your
deliberations. If you require clarification, please contact me
at (612) 661-8783.
Very truly yours,

Mark R . Lund
Senior Vice President & Controller

1800 Olive Street
Burlington, IA 52601
October 17, 1995
Mr. Frederick Gill
Senior Technical Manager, Accounting Standards Division
American Institute of Certified Public Accountants
1211 Avenue of the Americas
New York, NY 10036-8775
Dear Mr. Gill:
File Reference No. 4440
Environmental Remediation Liabilities
June 30, 1995
The above exposure draft of the proposed Statement of Position is
of interest to me as an accounting student as well as an
environmentalist. I am a senior currently enrolled as an
undergraduate in my last two required accounting courses (Theory
and Corporate Tax) at Western Illinois University in Macomb,
Illinois (61455). Overall, the ED effectively brings all current
applicable authoritative literature together and refines them to
apply to environmental remediation liabilities. However, I would
like to bring some specific objections and agreements to your
attention.
My objections stem primarily from disclosures that are merely
encouraged instead of required. They are as follows:
1.

In paragraph B.59, you state: "If an estimate of the
probable or reasonably possible loss or range of loss cannot
be made, the reasons why it cannot be made" are encouraged
to be disclosed. I feel that these reasons should be
required for disclosure. Such a requirement would close a
"loop hole" in financial reporting by keeping management
honest. This would help to ensure that the reasons given
are based on objective and verifiable information rather
than management self-interest.

2.

The ED does not require disclosure of "whether other PRPs
are involved and the entity's estimated share of the
obligation" (paragraph B.59e.). All known PRPs and
estimates of their respective shares should be disclosed.
Any negative assessments of specific PRPs inability or
unwillingness to pay their allocable share should also be
disclosed. Pursuant to paragraph B.31, the entity is
required to acquire this knowledge in order to estimate
their allocable share of the obligation. Thus, the entity
would merely be providing information they already have.
This kind of information has value for the user. That value
lies in a better understanding of the potential for future

losses and recoveries. Such disclosure
see the big picture in relation to this
financial statements. Specifically, it
disaggregated information to help users
impact of aggregated recorded amounts.
3.

would allow users to
category of the
would provide
understand the

Paragraph B.54 encourages any disclosures that go beyond
current authoritative literature if they can expand users'
understanding of the financial statements. This, too,
should be required.

Environmental remediation liabilities is an issue that is
complicated and technical. The pervasiveness of these
liabilities is both spoken to and demonstrated throughout the ED.
For example, these costs are generally required to be reflected
in operating income (paragraph B.45). Paragraph B.49 states that
"accounting for environmental loss contingencies often involves
subjective judgements..." Therefore, I believe that, unless the
situation is extremely straight forward, these disclosures should
be required, especially when management already possesses or is
required to possess such information.
My only other objection relates to one of the factors proposed
for the allocation process of liabilities among PRPs. That
factor is classification of PRP (paragraph B.34b.). The examples
listed are site owner, site operator, transporter of waste, and
generator of waste (in this order). How can a determination of
levels of responsibility possibly be made on an objective basis
using this factor? The placement in the ED implies that the
owner has the most responsibility and the generator has the least
responsibility.
(Of course, I realize that placement may be
coincidental.)
Arguments for and against all of the classifications come to
mind. However, if I had to assign levels of responsibility, I
would do so as follows:
1.

Generator of waste - should be the party with the highest
level of responsibility.

2.

Owner of site - has responsibility to be knowledgeable of
waste at the site and to act accordingly-period .

3.

Operator of site - should make it his/her business to know
pertinent facts related to wastes at the site and help keep
the owner informed.

4.

Transporter of waste - this person is the classic
"middleman" here. However, he/she should be aware of what
is being hauled so necessary precautions can be taken.

In the end, all parties contribute, in their own capacity, to a
potential hazard to society and the environment. Judgements as
to levels of responsibility on this basis are subjective at best,

as I have just demonstrated with my own hierarchy. Therefore, I
do not believe that an objective and "true" allocation of costs
can be made on this basis.
As implied, my overall opinion of the ED is favorable.
pertinent reason are listed below.
1.

Various

The ED proposals are in line with the Conceptual Framework
in the following ways:
a.

A user focus is maintained throughout the ED through
requirements that provide more decision useful
information. For example, the volatility of the
situation is recognized by AsSec. This is evident in
the requirement for entities to reevaluate and adjust
their estimates at the end of each stage in the
remediation effort, or as more information becomes
available. This keeps users updated on ever-changing
facts and figures.
A user focus is also demonstrated in the requirement
that management must be able to support a statement
that "reasonably possible loss contingencies should not
have a material adverse effect on the financial
statements" (paragraph B.67).

b.

Existing authoritative literature is said to be
inconsistent in measuring expected future events or
developments (paragraph B.27). The conclusions made by
AsSec pertaining to measurement of these amounts
reflect the desire to provide more decision useful
information by using current values. For example, the
proposal requires measurements based on enacted laws,
current remediation technology and methodology, and
estimates of all elements of the remediation effort
(paragraphs B.27-B.29). This provides the reader with
much more relevant and reliable information to base
his/her decisions on.
Furthermore, cost measurement for extremely long-term
projects have realistic value because the proposal
allows reflecting the time value of money through
discounting future costs to the present. Realistic
value also exists in the fact that the proposal leaves
room for costs to be adjusted down as a result of the
learning curve effect.

2.

Entities are required to quantify the costs and allocable
shares associated with remediation liabilities (provided it
is probable an asset is impaired or a liability incurred and
that the loss can be reasonably estimated). At the very
least, entities are to use the best estimate within a range,
or if no best estimate exists, they must use the minimum
cost of the range. The ED provides the following to

facilitate the estimate:
a.

List of integral factors of developing cost estimates
(paragraph B.9);

b.

List of issues relevant to appropriate measurement
(paragraph B.20);

c.

List of costs to be included and elements of a
remediation effort (paragraph B.22);

d.

List of examples of incremental direct costs of the
effort (paragraph B.23);

e.

List of primary sources for the best estimates
(paragraph B.36).

These represent relatively concrete items to use in the cost
estimate of environmental remediation liabilities. I believe the
guidance offered leaves less "loop holes" in relation to claims
of an inability to make estimates of cost or of an entity's
allocable share of such costs based on a lack of information.
In effect, the proposal gets something recorded (when costs are
probable and can be reasonably estimated) to at least clue in the
readers to the possibility of future losses.
As an environmentalist, I believe the proposal provides great
incentive for firms falling under the jurisdiction of the SEC and
regulatory agencies to be more responsible when it comes to their
treatment of the environment in the first place.
Thank you for your attention.

Sincerely,

Lori A. McDonald

Mississippi
Chemical
Corporation
Post Office BOX 388

•

Yazoo city, Mississippi 39194-0388

•

(601)746-4131

•

Telex 58-5449
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Mr. Frederick Gill
Senior Technical Manager
Accounting Standards Division, File 4440
American Institute of Certified Public Accountants
1211 Avenue of the Americas
New York, NY 10036-8775
Dear Mr. Gill:
I am writing to comment on the AlCPA’s exposure draft for the proposed statement of position,
Environmental Remediation Liabilities, issued on June 3 0 , 1995. I am the director of finance with
Mississippi Chemical Corporation, a publicly held fertilizer manufacturer located in Yazoo City,
Mississippi. I would like to respond to two of the requirements of the proposed SOP as listed
below.
Para. B.25

This proposed SOP has a requirement to include internal legal and technical
costs in the measurement of a remediation liability. We believe this would create
excessive recordkeeping costs since our company does not require its
professional staff to maintain time sheets. Our professional staff’s salaries are
considered fixed costs of the company and will be incurred whether they are
working on an environmental project or any other project of the company. These
period costs should be recorded as they are incurred.

Para. B.37

This proposed SOP will require an entity to assess the likelihood that each PRP
will pay its allocable share of the joint and several remediation liability primarily
based on the Financial condition of the participating PRP’s. This assessment
would require an entity to gain an understanding of the Financial condition of the
other participating PRP’s and to update and monitor this information as the
remediation progresses. The entity should also include in its liability its share
of amounts related to the site that will not be paid by other participating PRP’s
or the government. Our company believes that the requirement of monitoring
other PRP’s financial condition would create excessive work and costs for our
internal staff. We also believe that it will be difficult enough to determine our
company’s appropriate share of any environmental liability, and impossible to
predict the final outcome for the other PRP’s.

We would appreciate your consideration of these comments.
Sincerely,

Timothy A. Dawson
Director of Finance
TAD/ss
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October 2 7 , 1995

Mr. Frederick Gill
Senior Technical Manager
Accounting Standards Division
American Institute of Certified Public Accountants
1211 Avenue of the Americas
New York, NY U.S.A.
10036-8775
Dear Mr. Gill:

Re:

File 4440

TransCanada PipeLines Limited ("TransCanada”) is pleased to subm it its comments in
response to the Exposure Draft of the Proposed Statement of Position, Environmental
Remediation Liabilities, issued by the American Institute o f Certified Public Accountants
(AICPA).
TransCanada is the largest transporter and marketer of natural gas in Canada and has
investments in natural gas pipelines in the United States. TransCanada is an SEC
registrant.
TransCanada generally supports the Exposure Draft and the efforts by the AICPA in
developing additional guidance regarding environmental remediation liabilities for the
preparers, auditors and users of financial statements.
TransCanada's comments with respect to the Exposure Draft are detailed below.

Direct Non-incremental Costs
TransCanada does not agree with the proposal to include non-increm ental costs of
compensation and benefits for employees expected to devote time to the remediation effort
in the measurement of an environmental remediation liability.
A liability, as defined in Statem ent o f Financial Accounting C oncepts No. 6, is a
"probable future sacrifice of economic benefits arising from present obligations o f a
particular entity to transfer assets or provide services to other entities in the future as a
result of past transactions or events". Non-incremental costs should not be included in the
measurement of environmental remediation liabilities as they do not result in a future
.../2

Mr. Frederick Gill
American Institute of Certified Public Accountants
October 2 7 , 1995
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sacrifice of economic benefits. These non-incremental costs should be accounted for as a
period cost of operations and expensed as incurred.
Consistency w ith O th e r Accounting Standards

A current Financial Accounting Standards Board (FASB) project is addressing issues
pertaining to the decommissioning of nuclear pow er plants and other related legal
obligations. Both the FASB project and this Exposure Draft are addressing the
appropriate recognition and measurement of similar liabilities. TransCanada believes that
the conclusions of each of these separate items should be consistent. Two significant
issues proposed in the AI CPA Exposure Draft are not aligned with the proposals of the
current FASB project.
Discounting
The FASB has proposed the use of discounted cash flows for purposes of measuring the
nuclear power plant decommissioning liability. The AICPA Exposure Draft suggests the
use of discounting for measuring environmental remediation liabilities be limited to
situations where the cash payments for the liability being discounted are fixed or reliably
determinable. Determination of the payment of costs related to environmental remediation
are likely more reasonably determinable than those related to the decomm issioning of
nuclear power plants and TransCanada believes that discounting for all environmental
remediation liabilities should be incorporated in the Proposed Statement of Position.
Technological Advances
The Exposure Draft does not allow for enterprises to reflect reasonable future advances in
technology in the measurement of environmental remediation liabilities. Conversely, the
FASB has tentatively concluded that expected technological advances should be
considered in measuring the liability to decom m ission nuclear pow er plants. The
determ ination of technological advances is likely more reliable for environm ental
remediation than for the decommissioning o f nuclear power plants which occur over a
much longer period of time. TransCanada believes that the Exposure D raft should be
amended to allow for reasonable future advances in technology to be considered in the
measurement of environmental remediation liabilities.
.../3
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W e hope our comments will be useful to the AICPA in its continued discussions on this
issue.
Yours very truly,
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M r. Frederick G ill, Senior Technical M anager
A ccounting Standards D ivision
A m erican In stitu te o f C ertified Public Accountants
1211 A venue o f the Americas
N e w York, N Y 10036-8775
D ear M r. G ill:

C IG N A Corporation appreciates the opportunity to review and comment on the "Environmental
Remediation Liabilities” proposed Statement o f Position (SOP). W e believe the overview o f
environmental laws and regulations provided in part I o f the proposed SOP is clear and helpful
to understanding environmental liabilities. In addition, w e applaud the A IC P A for developing
guidance on accounting for environmental liabilities. How ever, w e are concerned that the
proposed accounting guidance related to liability recognition and discounting is inappropriate
and w ill result in misleading information for financial statement users. O ur specific comments
follow.
L ia b ility Recognition (p a ra . B18): W e agree that providing benchmarks for companies to
consider when determining the probability and estimability o f environmental losses encourages
relevant, consistent financial information. W e also agree w ith the proposed SOP that when an
entity is compelled to remedial action, it is probable that a liability has been incurred and should
be recognized i f it is reasonably estimable. However, w e do not agree w ith the initial
benchmark identified by the proposed SOP for liability recognition. The proposed SOP states
that it is probable that a liability has been incurred upon the receipt o f a PRP notification along
with determining that the entity is associated with a site. Frequently the PRP notification
erroneously identifies innocent or exempt parties. Therefore, w e believe that a unilateral
administrative order or, when it is not used, other special notices, complaint and summons or
consent decrees, that compel an entity to remedial action should be the benchmark to assess
liability recognition. Accordingly, we recommend that paragraph B .18 be clarified to state that
an entity should consider all relevant information after the receipt o f a PRP letter because a
liability may have been incurred.
Discounting (p a ra . B 3 0 and B 39): Presently, accounting literature provides conflicting
guidance related to discounting liabilities. E IT F 93-5 (Accounting for Environmental
Liabilities) limits discounting to environmental liabilities with fixed or reliably determinable
amounts and payment timing. However, paragraphs 184 and 185 o f SFAS N o . 106 (Employers'
Accounting for Postretirement Benefits O therThan Pensions) state, in essence, that an

M r. Frederick G ill, Senior Technical M anager
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employer's benefit obligations should be discounted. I t goes on to say, in view o f uncertainties
in the amounts and timing o f future payments, the discounted obligations should represent the
employer's "best estimates." In addition, the current direction o f the recent project under taken
by the Financial Accounting Standards Board (FA SB ) for "Nuclear Decommissioning Costs"
requires discounting o f the liability without the restrictions o f this proposal for environmental
liabilities.
W e believe that discounting should be allowed for environmental liabilities and any associated
recoveries, consistent with other, similar FASB accounting guidance such as SFAS N o. 106 and
the nuclear decommissioning project. Accordingly, w e recommend that the A IC P A , together
w ith the F A S B , provide guidance to allow discounting for an environmental liability that
represents management's “best estimate" o f the liability considering the amounts and timing o f
future payments. I f this cannot be done in a timely fashion, w e believe that this proposed SOP
should not provide guidance that limits the circumstances o f discounting a liability while
requiring a recovery to be discounted in all cases. The resulting financial statements w ill not
reflect the economic position o f the entity related to environmental exposures and may actually
be misleading to financial statement users. Therefore, i f the A IC P A does not address the
discounting o f environmental liabilities consistent with other, similar accounting guidance, we
recommend that this proposed SOP not address discounting for either liabilities or recoveries
until the FA S B provides guidance to resolve existing inconsistencies in accounting literature.
Please call i f you have any questions or would like to discuss these views.
V ery truly yours,

Gary A . Swords
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October 3 0 , 1995

M r . Frederick G ill, Senior Technical Manager
Accounting Standards D ivision, F ile 4440
A IC P A
1211 Avenue o f the Americas
N e w Y o rk , N Y 10036-8775

Re;

Proposed Statement o f Opinion - Environmental Remediation Liabilities

D e a r M r . G ill:
I am the chairman o f the A S T M Subcommittee on Reserves (E 5 1 .0 5 ) which is a part o f the
A S T M Com m ittee on Environmental Risk Management (E 5 1 ). A S T M is a standards setting
organization which provides a forum and set o f procedures fo r technical experts to establish
voluntary standards. The purpose o f Subcommittee E 5 1.05 is to develop standards to guide
technical specialists in the disclosure and estimation o f environmental liabilities.
T h e proposed A IC P A Statement o f Position provides guidance regarding specific accounting
issues.
Several o f the implications o f SOP fo r the technical practitioner m ay be
misunderstood.
T h e A S T M activities were initiated prim arily to assist the technical
practitioner in serving their organizations or clients. The E 5 1 .0 5 Subcommittee is comprised
o f actuaries, economists, remediation specialists, claims specialists and environmental
attorneys. T h e accountants w e have invited have not attended our meetings o r joined the
Subcommittee w ith exception o f one university professor o f accounting.
Unfortunately, I did not receive the exposure draft in tim e to circulate and discuss it fo r
comments w ith the E 5 1 .0 5 Subcommittee. A ll the E51 Subcommittees w ill be meeting next
week in Philadelphia and this w ill be a major topic for discussion. W h ile I cannot represent
these comments as those o f the A S T M Committee or Subcommittee, I do believe that I can
provide input that reflects many issues that the E 5 1.05 Subcommittee has discussed over the
past 18 months.
T h e E 5 1 .0 5 Subcommittee struggled repeatedly with the technical im plications o f several
terms used in the S O P , many o f which originate from F A S B N o . 5 . T h e most problemsome
concepts were:
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°

Probable. Reasonably Possible, and Remote - W h ile the explanation in the SOP
(ref. B .5 6 ) is certainly straightforward, the determination o f relative likelihood
values, i.e ., probabilities, is complex, requires significant judgm ent, and can vary
substantially depending on the training and experience o f the technical
practitioner. In addition, there is no guidance regarding how to assess the
minimum probability that would be considered "probable" . Some practitioners
have used 5 0% , w hile others have required 90% .

°

R eason ab le Estimable - In sections B .9 through B .16 the SO P addresses this
concept. In practice, many different approaches have been used to estimate
liabilities or a range o f estimates. There is no guidance, however, on what types
o f approaches are generally acceptable, how assumptions can be used, and the
extent o f inquiry or diligence necessary to evaluate whether o r not an amount is
reasonable estimable. There appears to be a great deal o f latitude allowed within
the SOP for an entity to claim that some amount o f loss is not reasonably
estimable. Inconsistent reporting o f environmental liabilities is likely to continue
unless technical standards for specialists can be developed.

°

Best Estimate - Technical specialists from many fields have adopted statistical
concepts to deal with uncertainty. The concept o f a best estimate is generally
regarded as a single amount that quantifies a range o f possible results. Expected
value calculations are used to produce a weighted average value, where
probabilities o r relative likelihood values are used as the weights. Consequently,
the expected value estimate is generally considered to be the best estimate. This
view does not support the notion that there are "better” estimates. Furthermore,
the notion o f no best estimate would imply that no amount could be reasonably
estimated. In many circumstances liabilities are, in fact, estimated using the
expected value concept and it would not seem appropriate to ignore expected
values for environmental liabilities.

°

Sufficient Information - Section B .18 mentions the possibility that there may not
be sufficient information to reasonably estimate an amount. Shouldn’t there be
a due diligence requirement to collect sufficient inform ation and criteria for
determining what constitutes sufficient information?

°

Reliably D eterminable - In Section B .30 o f the S O P, the conditions for
discounting a liability are discussed. There does not appear to be any definition
o f "reliably determinable" or how that term differs from "reasonably estimable".

Another area where the SOP presents logical problems is in the application to specific
individual sites or to the total aggregation o f many sites. For example, where the probability
that a liability exists at any individual site may be low , the probability o f liab ility from at least
one site could be high. Therefore, the likelihood o f a loss should be considered in the
aggregate, even i f the individual or component elements do not trigger the recognition or
disclosure tests.
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The discussion o f unasserted claims in Section B.64 seems to suggest that losses incurred but
not yet reported (IB N R ) would be subject only to disclosure i f the assertion o f a claim were
deemed probable. This might be interpreted to avoid recognition o f any IB N R liability.
Furthermore, there is no guidance regarding the aggregate assessment o f ultimate liability
from unasserted claims.
Appendix C o f the SOP provides recommendations regarding auditing o f environmental
liabilities. In the section entitled "Using the W ork o f a Specialist”, the qualifications listed
are generally limited to environmental professionals. However, the complexity o f the loss
contingencies can often also require a specialist who is trained and experienced in dealing with
probabilities and estimation methods. Actuaries, economists, statisticians, and claims experts
are among those types o f specialists most likely to be used. Technical specialists who deal
with remediation technology and methods w ill be much less experienced with the issues
associated with estimating liabilities.
The A S T M E 51.05 Subcommittee has developed a Standard o f Practice for Financial
Statement Disclosure Regarding Environmental liabilities. Enclosed is a draft document
which has been distributed for comments and subcommittee ballot. Anyone can submit
comments to the subcommittee and we are seeking input from the accounting perspective.
Also, the subcommitteee w ill be discussing this Standard o f Practice at our meeting next week
which is open to anyone interested in the topic. I would like to emphasize that this effort to
develop voluntary standards is principally to give guidance to the technical specialist who is
providing assistance to organizations or entities who are trying to comply with the applicable
disclosure and measurement requirements.
W e would like to pursue a method o f communicating ideas and understandings with the
accounting profession. Our previous inquiries for volunteers to work on our subcommittee
have not produced any responses from practicing accountants. I think that we could benefit
significantly i f the A IC P A would help us find volunteers to serve on our subcommittee.
I f there are any questions about these comments, I can be reached at (215) 864-6421.

Sincerely,

Robert S. Miccolis, FC A S , M A A A
Chair, A S T M Subcommittee on Reserves E 51.05
R S M / sm
cc:

Members o f the A S T M Subcommittee E 51.05
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Telephone: 610-832-9500 • FAX: 610-832-9555 • e-mail: service@local.asm .org

October 10, 1995

TO:

Members o f Subcommittee E 51.05 on Reserves

FROM:

Patrick Barr

Subject:

Draft Practice for Financial Statement Disclosure Regarding Environmental
Liabilities

The attached initial draft is being circulated for comment. Comments received prior to the
November 7-8 E51 meeting will be discussed along with future ballot action plans.
Please call me at (610) 832-9736 with any questions.

CP&L
Carolina Power & Light Company

PO Box 1551
411 Fayetteville Street Mall
Raleigh NC 27602

October 27, 1995

Mr. Frederick Gill
Senior Technical Manager
Accounting Standards Division
American Institute of Certified Public Accountants
1211 Avenue of the Americas
New York, N.Y. 10036-8775
Re: File No. 4440
Dear Mr. Gill:
Carolina Power & Light Company (CP&L) submits the following comments in response to the
AICPA Accounting Standards Committee’s exposure draft of the proposed statement of position,
“Environmental Remediation Liabilities.”

Paragraph B.24
CP&L agrees that certain legal costs are valid expenses that should be included in the
measurement of an environmental remediation liability. These costs, for work necessary to
complete the remediation of a site, relate to a past event and are not generally discretionary.
Costs to defend against assertions of liability, however, are discretionary since companies may
undertake different defense strategies, or even no defense. Since these costs are not integral to the
remediation process, they should not be included in the remediation liability.

Paragraph B.44
This paragraph precludes the reporting of an environmental remediation loss as an extraordinary
item in the income statement. We believe, however, that certain events that would be considered
“extraordinary,” in accordance with APB Opinion No. 30, could also result in remediation costs.
In this case, the remediation loss should properly be reflected as a component o f the
extraordinary, not operating loss. Paragraph B.44 should allow for such circumstances.

Mr.Frederick Gill
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Paragraph B.57
We believe that items b. and c. of paragraph B.57 should be included as a subset of item a. If
disclosure of a remediation loss accrued is not necessary to keep financial statements from being
misleading (conditions of item a), then disclosures related to discounting (item b) and third-party
recoveries (item c) would also be unnecessary.
CP&L appreciates the opportunity to comment on the AICPA's proposal. Please let me know if
we can provide any clarification or additional information.
Sincerely,

Jeffrey M. Stone
Manager-Financial and Regulatory Accounting
JMS/BB/fs
18774
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Frederick Gill
Senior Technical M anager
Accounting Standards Division
File 4440
American Institute of Certified Public Accountants
1211 Avenue of the Americas
New York, NY 10036-8775

Consumers Power Company and CMS Energy Corporation (collectively, the Company) are
pleased to comment on the Proposed Statement of Position (SOP), Environmental Remediation
Liabilities, issued by the American Institute of Certified Public Accountants (AICPA).
Consumers Pow er Company, with consolidated assets at December 31, 1994 o f $6.8 billion and
operating revenues for the year o f $3.4 billion, is the nation’s fourth-largest electric and gas
utility and the principal subsidiary o f CMS Energy Corporation. CMS Energy Corporation,
whose common stock is traded on the New York and Midwest Stock Exchanges, is a diversified
international and domestic energy company also engaged in independent pow er production,
natural gas transportation and storage, gas and electric marketing, and oil and gas exploration
and production. CMS Energy’s consolidated assets at December 31, 1994 were $7.4 billion,
and operating revenues for the year were $3.6 billion.
The Company supports the A IC PA ’s efforts to provide guidance on the recognition,
measurement, and disclosure o f environmental remediation liabilities. W hile the SOP would not
significantly change current accounting requirements, it would establish useful benchmarks for
recognition of environmental remediation liabilities, and would help establish uniformity in
practice.
The Company concurs with the SO P's conclusion that the existence o f an environmental
remediation liability typically becomes determinable and the amount becomes estimable over a
continuum o f events and activities. The SOP would, however, incorrectly establish an
expectation that, if litigation has been asserted or is probable, and if the company is associated
with the site, the outcome o f the litigation will be unfavorable. This expectation is inconsistent
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with existing accounting literature, and would subject environmental remediation liabilities to
a more stringent recognition criterion than other liabilities.
In the Company’s opinion, existing accounting literature provides appropriate guidance for
assessing the outcome of such litigation.
According to SFAS No. 5, Accounting fo r
Contingencies, the factors that should be considered in this assessment are the nature of the
litigation, the progress of the case, the opinions o f legal counsel and other advisers, the
experience o f the company in similar cases, the experience of other companies, and
management’s decision how to respond to the litigation. SFAS No. 5 also states that the filing
of a suit or formal assertion of a claim or assessment does not automatically indicate that accrual
o f a loss may be appropriate. In the Company’s opinion, the legal framework should be
considered in conjunction with all other factors in assessing the outcome o f litigation. Indeed,
this factor may typically outweigh all others in management’s assessment. However, this does
not imply that management must inevitably conclude that the outcome o f litigation associated
with environmental remediation will always be unfavorable.
The Company agrees with most aspects o f the SO P’s overall approach to measurement of
environmental remediation liabilities. However, we believe that compensation and other internal
costs should be accrued only if the costs are incremental to the remediation effort. Such costs
satisfy the definition of a liability because they represent a present obligation resulting from a
past event. Internal costs that are not incremental to the remediation effort do not result from
a past event. These costs would be incurred in the normal course o f business even if the
environmental contamination had not occurred, and therefore they relate to a future period.
The SOP would permit environmental remediation liabilities to be measured in undiscounted
future dollars, in current dollars, or in discounted future dollars if the aggregate obligation and
the amount and timing of cash payments are fixed o r reliably determinable. The Company
believes that the SOP should permit discounting o f environmental remediation liabilities
measured in future dollars whenever practicable, and that measurement in current dollars should
be allowed in all other circumstances. When the Emerging Issues Task Force considered this
matter in Issue 93-5, Accounting fo r Environmental Liabilities, several persuasive arguments
were offered in support of discounting environmental liabilities. For example, proponents
asserted that to recognize expected future costs but not to recognize the time value of money is
inconsistent, produces an incorrect measurement o f the future liability, and fails to distinguish
companies with differing economic circumstances.
In particular, since environmental
remediation liabilities are often settled many years into the future, measurements based on
present value would provide investors with information that is more relevant and comparable
than measurements in undiscounted future dollars. Further, existing accounting standards require
discounting o f liabilities for pension plan and other postretirement benefits, even though future
cash flows are uncertain and must be estimated. Cash-flow estimates for health-care benefits
may very well be more uncertain than for environmental liabilities due to their long-term nature,
the volatility of costs, and the unpredictability o f future medical technology.
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While we generally support the SO P’s overall measurement approach, we recommend that the
AICPA and the FASB work together to eliminate inconsistencies between the measurement
guidelines of the SOP and the FASB’s tentative conclusions in its current project on accounting
for liabilities for closure and removal o f long-lived assets. In particular, the FASB has
appropriately concluded that the measurement o f nuclear decommissioning liabilities should
reflect reasonable future advances in technology, while the SOP would require measurement to
be based on existing remediation technology. W e believe that the FASB’s approach would
produce a more accurate estimate o f future costs, provided that only reasonable and justifiable
technological advances are anticipated.

The Company appreciates the opportunity to contribute to the standard-setting process and hopes
these comments will be useful in the A IC PA ’s deliberations.
Sincerely,

Dennis DaPra
Vice President and Controller
Consumers Power Company

Preston D. Hopper
Vice President, Controller
and Chief Accounting Officer
CMS Energy Corporation

Ernst & Young llp

■ 787 Seventh Avenue
New York, New York 10019

■ Phone: 212 773 3000

October 26, 1995

Mr. Frederick Gill
Senior Technical Manager
Accounting Standards Division
American Institute of Certified Public Accountants
1211 Avenue of the Americas
New York, New York 10036-8775

Proposed Statement of Position,
“Environmental Remediation Liabilities”
(File 4440)
Dear Mr. Gill:
We are pleased to provide comments on the above-referenced proposal. In view of the diversity
in current accounting and reporting practices and the complexity of the issues involved, we
generally support the issuance of the proposed Statement o f Position (SOP). However, we firmly
believe that the proposed guidance on the costs of defending against assertions of liability should
be deleted from the final SOP for the reasons discussed below. In addition, we are concerned
with certain other aspects of the proposal. Those concerns are addressed in the following
comments.
L e g a l Fees

We agree with the proposed requirement to accrue legal costs that are to be incurred in
determining the extent of remedial actions that are required, the types of remedial actions to be
used, and the allocation of costs among potentially responsible parties (PRPs). However,
paragraphs B.23 and B.24 of the proposal would require that the accrual o f legal fees paid to
outside law firms include the expected costs o f defending against assertions o f liability.
Paragraphs B.22 and B.25 require that the costs o f compensation and benefits for employees
expected to devote time directly to the rem ediation effort (e.g., in-house counsel) also be
accrued. AcSEC acknowledged in its cover letter accompanying the proposed SOP that accruals
for expected legal costs of defending against liability generally are not made in practice for other
instances of litigation. Because this is a far broader issue that is relevant for a ll loss
contingencies, we believe that the accounting treatment accorded expected costs of defending
against environmental liability should not be dictated in the final SOP.
FASB Statement No. 5, Accounting fo r Contingencies, was issued in 1975. Since then,
companies have been accruing for the resolution of contingencies when the criteria of Statement
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5 were met. In a majority of these situations, whether for environmental liabilities or other types
of contingencies, continuing on-going legal costs were expected. While it is true that estimating
future legal costs may have been impossible in most cases, a significant reason for companies not
to accrue such costs in practice is that such costs typically are considered period costs. If AcSEC
retains its preliminary conclusion in a final SOP, a requirement for accruing legal costs for
defending against environm ental liabilities would cause significant uncertainty regarding
whether the same requirement should apply to other types o f litigation. A change of this
m agnitude should address all defense litigation costs as a separate project clarifying (or
amending) Statement 5, and perhaps the FASB should address the issue rather than AcSEC.
Accordingly, we believe a final SOP should not cover legal costs of defending against assertions
of liability for remediation and AcSEC should explicitly state that such costs are not included
within the scope of the SOP. Alternatively, we would not object to AcSEC permitting but not
requiring accrual of these costs.
Discounting
We are very concerned with the asymmetry that the proposal would create by requiring that the
asset relating to recoveries be recorded at fair value, even when the directly related liability is not
discounted because the amount and timing o f cash payments are not fixed or reliably
determinable. EITF Issue No. 93-5, Accounting fo r Environmental Liabilities, states that an asset
related to a recovery of a liability that is m easured on a discounted basis also should be
discounted. However, our experience has been that the “fixed or reliably determinable” criteria
for discounting are rarely met and therefore the asymmetrical treatment would occur in most
cases. Accordingly, we object to the proposed requirement to discount the asset when the related
liability is not discounted because it would produce counterintuitive results. For example, if an
asset was discounted when the related liability was not, the company would recognize income on
the recoveries as they accrete. This does not seem appropriate given the nature of the recoveries.
Precedent for not discounting both the liability and asset may be found in reinsurance accounting
and AcSEC should allow this treatment in the final SOP.
We note that if more flexibility were perm itted in the discounting criteria, this asymmetry
problem would be substantially eliminated. Given the long-term nature of environmental
remediation liabilities, we believe that discounting such amounts when a “reasonable estimate”
could be made generally would produce a more representationally faithful number. In addition,
discounting is required for pension and OPEB obligations and may be required for the costs of
closure and removal of long-lived assets (the FA SB ’s project that has evolved from nuclear
decommissioning costs), which all require highly subjective cash flow estimates. However,
consistent with our view on legal costs, we recognize that the “fixed or reliably determinable”
criteria for discounting is established in the literature and has broader ramifications than may be
practical for AcSEC to address in this project. Accordingly, our recom m endation is that
recoveries directly related to environmental liabilities that are not discounted, also be measured
on an undiscounted basis.
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Internal Costs
Paragraph B.22 of the proposed SOP requires accrual of the costs of compensation and benefits
for employees that are expected to devote time directly to the rem ediation effort. We are
concerned with the practicality of this proposed requirement. For exam ple, there may be
problems in allocating the amount of time employees will spend on each remediation project and
other non-related projects. While some companies may have large internal staff that will work
on remediation and may find it relatively easy to estimate the amount of time that such staff will
devote to specific sites, there may be other situations where the costs o f making such estimates
and continually fine-tuning them would not be worth the benefits. Thus, we recommend that
AcSEC reconsider the requirem ent to accrue internal costs. In any event, as previously
discussed, accrual of internal costs to defend against assertions o f liability should not be
addressed in the final SOP.
Allocation Among PRPs
Paragraph B.31 requires that an environmental remediation liability be based on an entity’s
allocable share of the joint and several remediation liability for a site. Paragraph B.37 requires
that an entity include in its allocable share amounts related to a site that will not be paid by other
PRPs or the government. That paragraph requires entities to gain an understanding of the
financial condition of the other PRPs and to update and monitor this inform ation as the
remediation progresses. We are concerned that the w ording in the proposed SOP seems to
suggest a higher standard for assessing other PRPs’ ability to pay than is either feasible or
necessary, and believe that the guidance should be consistent with the approach taken in Staff
Accounting Bulletin (SAB) No. 92, Accounting and Disclosures Relating to Loss Contingencies.
SAB 92 requires registrants to accrue their best estimate o f the additional costs to be paid when it
is probable that other PRPs will not fully pay costs apportioned to them. In making this
determination, SAB 92 provides several examples: when the solvency o f one or more parties is
in doubt or when responsibility for the site is disputed by a party. In other words, the proposed
SOP should require accrual of costs not expected to be paid by other PRPs or the government
only when the company is aware of facts and circumstances that may result in another PRP not
fulfilling its obligation. The company should not be required to actively search for reasons to
accrue any additional amounts.
Effective Date and Transition
We believe that the proposed effective date (fiscal years beginning after December 15, 1995) is
unrealistic, given the potential timing of a final SOP. We recommend delaying the effective date
to at least fiscal years beginning after December 15, 1996 to give companies sufficient time to
evaluate the requirements of the proposed SOP and determine what the ultimate impact will be.
The proposed SOP requires that the effect of initially applying its provisions be reported as a
change in accounting estimate. We recognize that, in some instances, the effect of initially
applying the provisions of the proposed SOP will result in a change in accounting principle that
is inseparable from a change in accounting estimate, and that in accordance with paragraph 32 of
APB Opinion No. 20, A ccounting Changes, the effect should be treated as a change in
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accounting estimate. However, we believe that in many other circumstances, the effect of the
change in principle can be separated from the change in estimate, and that the effect of the
change in accounting principle should be reported as a cumulative effect adjustment. Otherwise
it would have a distortive impact on earnings as well as the trend of earnings. For example, the
effect of accruing postremediation monitoring costs, accruing legal costs o f defending against
liability, and, if the provisions of the proposed SOP are retained, discounting assets relating to
recoveries when the related liabilities are not discounted would be changes in accounting
principles that could be separated from the effect of earlier recognition of a liability resulting
from the application of the benchmarks (a change in accounting estimate).
With regard to the specific questions raised by AcSEC not addressed above, we have the
following comments.
Benchmarks
We believe that the benchmarks will provide practical guidance in evaluating the existence of
environmental remediation liabilities. Additionally, we believe that the benchmarks will aid in
the consistent application of the criteria in Statement 5, although this area still will be
judgmental. We therefore support AcSEC's initiative in developing benchmarks, but encourage
AcSEC to consider the comments received on this issue from preparers o f financial statements.
Technological Advances
We believe that a final SOP should permit the measurement of environmental remediation
liabilities based on reasonable future advances in technology. This would be consistent with the
requirements of Statement 106 to consider future technological advances and with the FASB’s
current project on liabilities for closure and removal of long-lived assets.
Attachment A to this letter includes our comments on other specific issues.
We appreciate the opportunity to present our views on the proposal and would be pleased to
discuss our letter with AcSEC or the AICPA staff at your convenience.

Very truly yours,

Attachment A
“Environmental Remediation Liabilities”
Other Comments on Specific Issues

Paragraph

Discussion

B.2, B.7

Paragraph B.2 states that the proposed SOP does not provide
guidance on accounting for environmental remediation actions that
are undertaken at the sole discretion o f management and that are
not induced by the threat of assertion of litigation, a claim, or an
assessment. This paragraph should be clarified to indicate that
situations in which an assertion has not been made, but an
environmental remediation obligation still exists (e.g., when a
company is required by existing laws and regulations to report the
release of hazardous substances and to begin a remediation study),
are within the scope o f the proposed SOP. In this regard,
paragraph B.64 states, “... if an entity is required by existing laws
and regulations to report the release of hazardous substances and to
begin a remediation study or if assertion o f a claim is deemed
probable, the matter would represent a loss contingency subject to
the disclosure provisions of (Statement 5), regardless o f a lack o f
involvement by a regulatory agency (emphasis added).” This
paragraph introduces the concept that it is the existence of the
environmental laws that creates an obligation, not merely the fact
that a liability has been asserted by the government or another PRP
(or is probable of assertion). We believe that paragraph B.7 also
should be clarified to address this situation.

B.18

Paragraph B.18 identifies benchmarks that should be considered
when evaluating the existence o f environm ental contingencies.
Under the section, “Completion o f Feasibility Study,” the proposed
SOP states, “recognition should not be delayed beyond this point,
even if uncertainties, for example ... potential recoveries from
third parties, rem ain.” According to paragraph B.38 o f the
proposal and EITF 93-5, the am ount o f an environm ental
remediation liability should be determined independently from any
potential claim for recovery. Thus, there is an inconsistency within
the proposed SOP and the reference to recoveries in paragraph
B.18 should be deleted.

B.22

Paragraph B.22 requires that the costs o f postrem ediation
m onitoring be included in the liability for environm ental
remediation. The proposed SOP does not include guidance on
pollution control costs in respect to current operations. In order to
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avoid confusion between postremediation monitoring and ongoing
prevention processes, the proposed SOP should provide examples
of each.
B.40-B.42

The proposed SOP refers to FASB Interpretation No. 39, Offsetting
o f Am ounts Related to Certain Contracts. If applied literally,
because of the joint and several liability provisions of Superfund, a
company could determine that it must record 100% of the total
remediation liability, with the amount expected to be paid by other
PRPs recorded as a receivable. Because o f the “proportionate
share” concept introduced in Chapter 6 of the proposal, it is clear
that this was not A cSEC’s intent. The “proportionate share”
concept should be discussed in this section, as well, to avoid
confusion.
In addition, there may be situations where the current owner o f a
site has been named as a PRP, but has been indemnified by the
prior owner in connection with the purchase o f a business. In some
such situations, the current owner may have no cash transactions,
because the prior owner, for practical reasons, makes all payments
and attempts to recover amounts from other PRPs. The SOP
should provide guidance on applying Interpretation 39 to this and
other similar types of situations.

B.43

Paragraph B.43 refers to existing guidance to be applied with
respect to recording a loss contingency in a purchase business
combination. Reference also should be made to SAB 92 (Topic
2.A.), that provides guidance on loss contingencies in purchase
business combinations for public companies.

B.49

Paragraph B.49 encourages entities to disclose their accounting
policy concerning the timing o f recognition o f recoveries, which
suggests that alternatives exist relating to when to recognize
recoveries. Paragraph B.38 states that an asset should be
recognized only when realization o f the claim for recovery is
deemed probable. The two paragraphs should be consistent.

B.57

A cSEC was lim ited by the FASB to ex istin g disclosure
requirements. Paragraph B.57.b requires that if any portion of the
accrued obligation is discounted, the undiscounted amount of the
obligation and the discount rate used in the present-value
determinations should be disclosed, which goes beyond existing
requirements. EITF 93-5 requires disclosure o f the undiscounted
amount of the liability and any related recovery and the discount
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rate used only when the effect of discounting is material. This
should be clarified.
In addition, paragraph B.57.c requires that if an asset for third
party recoveries has been recognized, the amount of the recovery
that has been recognized should be disclosed. This also is beyond
existing requirements, and should be reconsidered. EITF 93-5
requires disclosure of the gross amount of the asset and liability
when a net presentation is made in the balance sheet. However,
with the issuance of Interpretation 39, in most circumstances a net
presentation is not appropriate. SAB 92 also required such
disclosure, until the time that Interpretation 39 was adopted.
A “Basis for Conclusions” section should be added to the proposed
SOP to support the conclusions reached.

Appendix B

It would be helpful for the case study to provide an example of
accounting for recoveries expected to be received from other PRPs
or the government.

Appendix C

Pages 77-79 identify procedures that an auditor should consider in
evaluating the reasonableness o f estim ates o f environm ental
rem ediation liabilities. In section c, the extent o f insurance
coverage for environmental liabilities is identified as a key factor
to be considered in performing this evaluation. In accordance with
EITF 93-5, paragraph B.38 of the proposed SOP, and the second
full paragraph on page 84 of Appendix C, the liability should be
evaluated independently from any potential claim for recovery.
Thus, reference to the need to consider insurance coverage should
be deleted.
In addition, section d indicates that an auditor should evaluate the
remediation techniques and whether they are based on existing or
proposed technologies. This implies that the liability could be
based on expected changes in technology, w hen in fact, the
proposed SOP, as w ritten, prohibits m easurem ent based on
technological advances.

October 19, 1995

Mr. Frederick Cill
Senior Technical Manager
Accounting Standards Division
File 4440
American Institute of Certified
Public Accountants
1211 Avenue of the Americas
New York, New York 10036-8775
The Accounting Standards Committee of the Maryland Association of Certified Public
Accountants is pleased to comment on the exposure draft of the proposed statement of position
on “Environmental Remediation Liabilities.” Our committee is composed of CPA ’s with diverse
levels of financial, academic and accounting expertise. Accordingly, views may differ greatly
among individuals, but we were able to reach a general consensus on the following issues.
Issue 1:

The committee agrees with the AcSec that the benchmarks and analogues
are sound and useful. These benchmarks we feel will help users in the
identification of the contingency.

Issue 2:

The committee agrees with the AcSec that the costs of legal work should
be a part of the remediation liability. The committee however feels that the
legal work accrued should only be outside legal consul. The committee felt
that accruals of internal legal fees will be highly impractical, consisting of
complex allocations with very suspect results.

Issue 3:

The committee feels that the difference in discounting between the nuclear
power plants and environmental liabilities is appropriate. In the
environmental situation, the problems and issues are so unpredictable that
discounting for future technology advances seems inappropriate, while in
decommissioning the tasks are more structured.

Maryland Association o f
Certified Public Accountants, Inc.

1300 York Road, Suite 10
PO Box 4417
Lutherville, MD 21094-4417

Phone (410) 296-6250
1-800-782-2036

Fax (410} 296-8713

Mr. Frederick Gill
Senior Technical Manager
October 19, 1995
Page 2

Issue 4:

The committee feels that the AcSec is addressing the discounting issue
correctly. The possible counterintuitive results are justifiable. The
committee does suggest that if the statement preparer encounters this
situation, the preparer under this SOP be allowed to include footnote
disclosures to clarify the situation.

Should you have any questions, the committee would be pleased to discuss any of the
above points.
Sincerely,

Raymond M. Burden, CPA
Subcommittee Chairman

James S. Schaefer, CPA
Chairman

Maryland Association o f
Certified Public Accountants, Inc

1300 York Road, Suite 10
PO Box 4417
Lutherville. MD 21094-4417

Phone (410) 296-6250
1-800-782-2036

Fax (410) 296-8713
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October 26, 1995

Frederick Gill, Senior Technical Manager
Accounting Standards Division, File 4440
AICPA
1211 Avenue of the Americas
New York, NY 10036-8775
Re:

Exposure Draft: Proposed Statement of Position ("SOP”)
Environmental Remediation Liabilities (Including Auditing
Guidance) June 30, 1995

Dear Mr. Gill:
Thank you for inviting our comments to the legal sections of
the proposed Environmental Remediation Liabilities SOP.
The following comments are made solely by Roetzel & Andress,
a Legal Professional Association.
Our comments do not represent
the views or opinions of our clients, but are provided for
educational and informational purposes.
As such, they are not
intended and should not be construed as legal advice.
We have chosen to omit supporting footnotes more appropriate
to a legal dissertation than the general comments you have
requested.
We can of course provide you with such additional
detail as you may request in the future.
Sincerely yours

Thomas M . Skove
TMS:km
Enclosure
90012_ 1.WP5

ROETZEL & ANDRESS COMMENTS
October 26, 1995
American Institute of Certified Public Accountants Exposure Draft
Proposed Statement of Position
"Environmental Remediation Liabilities"

A.

The SOP should address "voluntary" remedial actions.

The draft SOP excludes treatment of voluntary remedial
actions from its scope. A company may choose to initiate
remediation despite the absence of an adverse claim. Voluntary
remediation or "cleanups” might be either a liability event or a
post-accrual benchmark. Given the number of voluntary cleanups,
the draft SOP should clarify their accounting treatment.
1.
FASB No. 5 . The draft SOP seeks to identify those
conditions for which require a company should accrue a liability
under Financial Accounting Standards Board (FASB) Statement of
Financial Accounting Standards No. 5, "Accounting for
Contingencies.”
2.
SAB 92. In many instances accrual is required by
the SOP once company's counsel determines that litigation, a
claim, or an assessment has been asserted or is probable of
assertion under a "strict liability" environmental statute. In
that respect the draft SOP mirrors Security and Exchange
Commission (SEC) Staff Accounting Bulletin No. 92 (June 14,
1993), "Accounting and Disclosures Relating to Loss
Contingencies" ("SAB 92").
3.
"Enforcement First" Premise. As with SAB 92, the
draft SOP assumes a company will typically be made a party to a
governmental enforcement proceeding before it begins
environmental remediation. As will be discussed in greater
detail below, remediation activities can also be initiated in
many other circumstances.
4.
Cooperative Activities.
While "enforcement
first" policies do exist, the relationship between the
enforcement agencies and the regulated community has evolved over
the last 20 years to include a wide variety of quasi-consensual,
cooperative activity. The SOP as currently drafted will require
both legal counsel and the company's accountants to determine the
effect of a cooperative voluntary action as a "liability" and a
"accrual" event. We believe the SOP should supply additional
guidance.
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B.
The SOP should clarify the accrual events that follow a
company's decision to engage in voluntary remediation activity.
Given these developments, the draft SOP needs to inform the
accounting profession of the basis for seemingly "volunteer"
activity.
Clarification is particularly important if a
company's voluntary cleanup will be retroactively termed a
"liability" by the occurrence of one or more benchmarks, such as
an agreed work plan or a "covenant not to sue" issued by a state
agency.
1.
Historic contamination. The draft SOP would
benefit by a discussion of the unique situation of companies that
manage historic contamination on their own property. Frequently
such contamination is associated with waste disposal practices
that, while acceptable in the 1950's and 1960's, no longer are
viable given today's understanding of the pernicious effects of
contaminants on groundwater resources.
2.
"Sole Party" v. "Multi-Party" Issues. While the
draft SOP fully addresses the legal framework for multi-party
waste disposal sites, it does not identify the issues that
confront a PRP who discovers that its past disposal practices
have had environmental consequences. One of the issues is the
various contexts in which such a discovery is made, many of which
are fundamentally different than the "agency notification of PRP
status" event identified by the draft SOP.
3.
Non-Agency Notification. To give three examples
by way of illustration, a company itself might inform EPA of a
site under the statutory mandate of CERCLA §103(c).
Contamination discovered during the course of on-site
construction activities might have to be addressed before work
can proceed. Finally, and quite frequently, a company may
requested that an environmental consulting firm perform a phase I
and phase II assessment during the course of an acquisition,
divestiture, or financing. Given the sophistication of current
analytical methods, it is not uncommon that contamination in the
parts per billion range will be discovered.
4.
Benchmark. Logically those companies will also
encounter milestones at which they will need to revisit cost
estimates. Unlike the PRP who has settled a formal claim brought
by an agency, the "volunteer" will most likely have to define and
document its own cost estimate rationale. However, many of the
milestones articulated in the draft SOP for environmental
remediation will be the same for the PRP who has settled an overt
claim and one that chose to remediate without any claim at all.
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C.
Recent state brownfield legislation and federal policies
demonstrate that voluntary cleanup can be a response to a
company's perception of possible liability.
A number of federal policies and state laws have been
enacted to address the needs of a site owner or operator with
knowledge of contamination but without the immediate threat of an
enforcement action. Legal counsel following the American Bar
Association "Statement of Policy Regarding Lawyers' Responses to
Auditors' Requests for Information (1976) may have difficulty
identifying a voluntary cleanup performed under a brownfield
program as activity in response to a claim.
1.
Absence of Certainty. Without an agency
enforcement action, but fully conscious of the benefits of
remediation activity, many site owners want to take action to
reduce the risk of future liability, and need to know that its
remediation assessment will receive recognition both by the state
and future purchasers.
2.
Voluntary Action. Many companies with
"environmental remediation" knowledge will take some action to
address the problem.
These companies however are not typically
presented with a mechanism with which they can resolve their
potential liability for a variety of reasons, including the
limited resources of the environmental agencies' enforcement
programs. The voluntary cleanup programs enacted by many states,
sometimes termed brownfield legislation, grant a "covenant not to
sue" for those owners that choose to remediate to state cleanup
standards.
3.
Voluntary Action as "Liability" Activity. Without
guidance, a company's accounting treatment will suffer from
disparate treatment of otherwise similar activities. It may be
fair to assume, for example, that no remediation activity would
ever take place without the background of the stringent
environmental laws described in Part I, particularly Superfund.
With that assumption, a company may chose to accrue for all of
its voluntary remedial actions.
On the other hand, the state
brownfield statutes invariably exclude any site which is the
subject of a federal or state initiated Superfund, or "CERCLA"
action.
D.
The SOP should clarify whether the prerequisite legal
determination is dependent upon "environmental conditions" from
which claims might arise or is solely based upon the more
traditional assertion of a claim from an environmental
enforcement agency.
Many companies begin remediation activities, encouraged by
the environmental agencies and their own environmental
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professionals, without a legal determination that the assertion
of a liability is probable.
1.
Disclosure of a Condition May Not Be Mandatory.
T h e type of legal determination required under the SOP is
frequently difficult given the variety of legal opinions
concerning whether a company is obligated to disclose the
presence of historical contamination. Without a clear duty to
notify an environmental enforcement agency, accountants and
lawyers might assume that any remediation response taken for
contamination that only the company itself has knowledge of must
be inherently voluntary.
2.
CERCLA Notice.
For example, many environmental
practitioners have concluded that a company's obligation to
disclose under CERCLA §103(c) ceased six months after the
enactment of CERCLA. While U.S. EPA may disagree with that
interpretations, the agency has never promulgated disclosure
regulations for historic contamination, and instead has focused
its efforts on "emergency" spill reporting.
3.
Legal Opinions. We recognize that the accounting
and legal profession define "liability" differently, and that
accountants recognize a range of obligations as "liabilities."
Without additional guidance however legal counsel will be
reluctant to characterize any event other than the objective
manifestation of an adverse claim as a "liability." Such a
reluctance will stem from the SOP's proposal that accrual is
mandatory for any liability based on environmental laws and
regulations with a "strict liability" standard.
4.
Superfund Issues. The draft SOP appears to assume
that "bright line" liability determinations can be made by
company's counsel. Many of our concerns are illustrated by the
following discussion of the particular problems of addressing
liability issues that arise under Superfund, or "CERCLA."
E.
The draft SOP should attempt to articulate the types of
conditions from which CERCLA liability might arise.
Superfund, or CERCLA, covers such a broad range of
environmental harm, that it is best viewed as a method to recover
remediation costs, and not a substantive statute that can be
"violated."
1Meaningless "Liability" Determinations. CERCLA is
very broad. It potentially covers everything from an overturned
Coke can to Love Canal. If an accrual was required each time a
legal determination was made for a potential CERCLA claim,
management would soon find itself adrift. Frequently liability
under CERCLA will only come from some threat to the public health
or welfare with which a company is associated.
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2.
Nuisance Conditions. The majority of CERCLA
actions seek to recover the cost of removing a nuisance
condition, such as contamination to public drinking water
supplies. In practice, CERCLA is simply a way to recover costs
for an underlying condition that can be analyzed under
traditional nuisance standards.
3.
CERCLA and "Strict Liability." CERCLA is a
"strict liability" statute simply because due care, or the
occurrence of negligent acts in the creation of the nuisance, is
not an element of liability. Otherwise CERCLA offers as
challenging of a liability scheme for a plaintiff and as many
legal and equitable "defenses” for a defendants as any other
health and safety statute.
F.
The proposed SOP should permit a party to take an
appropriate period of time to investigate its potential CERCLA
liability even though remediation expenses have been incurred.
CERCLA should be recognized as a "procedural” statute under
which remediation costs can be recovered. A company can incur
remediation expenses because of its recognition that a condition
on its property presents the potential for liability to a third
party under CERCLA, and not as a result of such a claim. On the
other hand, a company might conclude that such conditions are
absent, despite that all of the elements of CERCLA liability are
present. The draft SOP should clarify that not all "CERCLA”
conditions lead to CERCLA claims, involuntary settlements, or
voluntary cleanups.
1.
"Linkage" to a CERCLA Site. To conclude that from
a PRP notice that liability is "probable" is more an observation
of the frequency with which PRPs settle their claims than an
objective appraisal of the "strictness" of liability under
CERCLA. Analysis of the underlying conditions from which CERCLA
liability was asserted is just as important, if not more
important, in assessing whether a party has a "liability" for
purposes of establishing an accrual.
2.
The Basis of CERCLA Claims. CERCLA has not risen
to its status as the pre-eminent environmental remediation
statute because companies have been found to have "violated" the
statute. Generally either the companies or a waste site owner of
operator created a nuisance condition for which CERCLA will
provide or help a party recover its response costs. While there
may have been a period during which anyone named a defendant in a
CERCLA cost recovery action was found liable, that is no longer
the case.
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3.
CERCLA's Unique Liability Issues. CERCLA provides
a stark contrast with almost any other environmental, health or
safety statute. A company's unpermitted air emissions can
violate the Clean Air Act, for example, or its storage of
hazardous waste in excess of 90 days can violate the Resource
Conservation and Recovery Act. Upon violation, a company can
receive an enforcement claim from an agency. With a CERCLA, it
is frequently impossible to identify the event which led to a
"violation.” A party should seek to investigate its relation to
the nuisance before it concludes that a liability is probable.
CONCLUSION
There needs to be some reconciliation in the draft SOP of
the difference between multi-party sites and the "sole PRP" site
issues. In addition, the primary focus of many environmental
lawyers is to analyze whether or not a site manifests a condition
for which public harm is possible. The draft SOP should consider
whether such an analysis is the equivalent to a legal
determination that a liability, claim or assessment has been
presented.
Finally, the draft SOP should contain some discussion on the
parameters within which accountants and lawyers will deem such a
remediation by a sole PRP truly "voluntary," and thus outside of
the SOP, and that activity which will be deemed performed in
response to the possible assertion of a "liability."

Thomas M. Skove
of Roetzel & Andress
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30 October 1995
Mr. Frederick Gill
Senior Technical Manager
Accounting Standards Division
File 4440
American Institute of Certified Public Accountants
1211 Avenue of the Americas
New York, NY 10036-8775
Dear Mr. Gill:
The U.S. Environmental Protection Agency (EPA) welcomes the opportunity to comment
on the Exposure D raft of the, Proposed Statem ent of Position (SOP) on E nvironm ental
Remediation Liabilities prepared by the Environmental Accounting Task Force o f the Accounting
Standards Division of the American Institute o f Certified Public Accountants (AICPA). The
enclosed response includes comments from EPA’s Office of Prevention, Pesticides, and Toxics and
Office of Enforcement and Compliance Assurance.
EPA supports AICPA’s efforts to provide guidance that will reduce the current level o f
uncertainty surrounding the recognition, measurement, display and disclosure o f environmental
remediation liabilities that is reflected in existing environmentally-related financial accounting
guidelines - Financial Accounting Standards 5 (SFAS 5), Financial Accounting Standards Board
Interpretation 14 (FIN 14) and others. AICPA has created clearer guidelines that should make
environmental liability accruals and disclosures more meaningful for the preparers and readers of
financial reports.
E P A ’s Interest in Accounting Issues: The Environmental Accounting Project
Since the late 1980s, EPA has endorsed pollution prevention -- source reduction — as the
preferred approach to minimizing the level of pollution in this country. In 1992, EPA initiated the
Environmental Accounting Project, a voluntary program that motivates businesses to consider
pollution prevention possibilities by helping them understand the full spectrum o f their
environmental costs1 and by encouraging them to integrate those costs into everyday decision

1 “Environmental costs" include such expenses as remediation costs, environmentally-related capital
equipment purchases, utility expenses, permit fees, potential liabilities, poor relations with stakeholders, and so on.
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making. Once organizations realize the variety and magnitude o f their environmental costs, they
have an economic incentive to design and utilize product and process alternatives that prevent
pollution.
While to date the Environmental Accounting Project’s principal focus has been on
managerial accounting practices, EPA is also exploring financial reporting as a means to improve
corporate stakeholders' ability to judge companies’ environmental performance. Corporate
stakeholders, of course, include not only investors, lenders, customers, and community members,
but also managers of the company itself. In order to understand the materiality o f environmental
expenditures, and to evaluate one company’s environmental performance vis-a-vis another's, these
readers of financial statements require accounting guidelines that promote clear, full and accurate
reporting by each company, and that provide for consistency and comparability among reporting
entities. The benefits of a more clearly defined set of guidelines are two-fold: 1) As management
more closely examines the company's environmental costs, it is more likely to fully realize the
magnitude of those costs and take action to reduce them; and 2) External stakeholders will have
more meaningful information for assessing a company's environmental performance and, through
more informed investment, lending, and purchasing decisions, will push a company towards
improved environmental management. Thus, AICPA’s SOP is an important and promising step
towards corporate recognition and prevention of environmental remediation liabilities.
EPA's Comments on AICPA's Proposed Statement o f Position
Following are EPA’s comments and suggestions on the Proposed SOP. The comments are
divided into three sections: 1) The SOP’s promotion o f pollution prevention-oriented reporting, 2)
the SOP’s promotion of consistency and comparability in the reporting of environmental remediation
liabilities, and 3) Superfund and RCRA laws, recognition benchmarks and measurement issues.
Within these sections, the comments are generally broken down by SOP paragraph number.
1) The SOP’s promotion of pollution prevention-oriented reporting
EPA favors environmental financial reporting practices that encourage companies to take
a proactive look at the environmental impact of their operating procedures and that will make it
possible for readers of the financial statements to accurately judge companies’ environmental
performance, thereby enabling them to reward companies for adopting practices that prevent
pollution. Ideally, EPA would like potential (future) liability expenses2 that are related to current
practices to be charged to current operations. EPA realizes that current generally accepted
accounting principles create obstacles to such types of recognition and disclosure. EPA also realizes
that this SOP starts at the opposite end o f the environmental liability spectrum - with existing

2 Potential environmental liabilities are not limited to remediation expenses, but also include such expenses
as compliance obligations, fines and penalties, and compensation and legal defense expenses related to third-party
suits.

environmental liabilities caused by past actions. Nevertheless, EPA believes that there are actions
that AICPA can and should take in this and future endeavors to better promote prevention-oriented
reporting.
Suggestions fo r this document:
B.44-B.45:
EPA supports the emphasis in these paragraphs on viewing remediation costs as a
common aspect of everyday operations. Remediation costs are of a sizeable and possibly recurring
nature, and should be viewed as such by the company and its investors alike in order to give
management an incentive to seek to minimize the possibility of the recurrence of those costs.
However, EPA does not support the phrase: “environmental remediation-related expenses have
become a regular cost of conducting economic activity”. The phrase suggests that remediation costs
.are unavoidable or that the practices that cause those costs are somehow necessary. Rather than
view these costs as “regular” costs, EPA prefers that they be seen as frequently occurring yet
manageable costs.
Clearly, remediation costs are the result o f past operations and, as such, often reflect a lack
of awareness or concern over the environmental impact of such past operations. While at first blush
it might seem that the interests of transparency and full disclosure are best served by charging these
costs to current operations, further consideration o f the matter suggests that this approach could be
inadvertently misleading as well as counterproductive when companies have taken steps to prevent
the recurrence of future liabilities:
—This approach could be misleading in the immediate-term, to the extent that investors might
be misled by sizable charges against current operations that occurred, for example, three decades
earlier. This would be especially misleading when large charges to current operations mask steps
that management has taken with current practices to prevent remediation costs from recurring.
—This approach could be counterproductive in the longer term, to the extent that investors would
not be given information to help them formulate rational expectations of a company's future income
and cash flow.
Companies that are making genuine attempts to develop and implement sound pollution
prevention practices and environmental management systems should not be unduly penalized by
investors and banks for past practices. Instead, they should be given credit for reducing future risk
and therefore improving and protecting stakeholders’ investments.
If a company retains practices that are likely to lead to a recurrence o f remediation liabilities,
it is justifiable to require it to charge remediation costs to current operations. However, EPA
suggests allowing a company to charge remediation costs to nonoperating expenses when the
company can document that it has implemented procedures that will prevent similar liabilities from
occurring from current operations. Further require the company to footnote why these expenses are
charged to nonoperating expenses. This will give the company a chance to highlight its pollution

prevention practices, will give investors a more complete financial picture, and at the same time will
prevent companies that have not implemented pollution prevention practices from charging
remediation expenses to non-operating expenses.
EPA offers the following alternative wording for B.45 and suggests that AICPA submit the
alternative paragraph for public comment:
“Furthermore, it is difficult to support classification o f environmental
remediation costs as a component of nonoperating expenses (for example, as other
income/expense). Because environmental remediation-related expenses have become
a common cost of conducting economic activity and because the events underlying
the incurrence of the obligation relate to an entity’s operations, remediation costs
should be charged against operations, unless an entity can prove that it has
implemented procedures that will prevent similar liabilities from occurring from
current operations. In the latter case, the entity may charge the remediation expenses
to nonoperating expenses with the additional requirement that it provide a footnote
justifying the classification of the remediation expenses as nonoperating. Credits
arising from recoveries of environmental losses from other parties should be reflected
in the same income statement line as the corresponding remediation expenses. Any
earnings on assets that are reflected on the entity’s financial statements and are
earmarked for funding its environmental liabilities should be reported as investment
income.”

Future Considerations:
In a February 1994 article, Georgina Williams and Thomas J. Phillips, Jr. point out that
SFAS 5 guidelines (and, in turn, this SOP) cause companies to accrue a liability “after a disaster
occurs, which leads to a reactive rather than a proactive approach... Nonprevention and delays in
dealing with environmental cleanup issues tend to lead to greatly increased costs...because they
invite government intervention... Thus any accounting guideline that encourages a reactive approach
to pollution cleanup costs also increases the financial danger to the company.” They say that
“(s)tricter accounting guidelines would help bring to management’s attention any existing problems
and the full extent of the costs involved. A number of major American corporations report that
taking a proactive, quality management approach to environmental issues not only saves money in
the long run by reducing pollution cleanup costs, but it also produces immediate and sometimes
dramatic savings in their production costs.”3 Thus, investors benefit both from more accurate
financial reporting and from more efficiently run companies.

3 Georgina Williams and Thomas J. Phillips. Jr., "Cleaning Up Our Act: Accounting for Environmental
labilities,” Management Accounting. February 1994, pp. 30-31.

AICPA should consider suggestions put forth by members o f the accounting community that,
if implemented, would foster prevention-oriented disclosure. Although many companies might be
reluctant to reveal knowledge of potential environmental impairments, there are possibilities for
addressing that reluctance while also promoting comparability o f companies’ financial statements.
For example, Williams and Phillips suggest the following:
“Methods should be considered that would encourage investment in
prevention. One approach is to require all companies within an industry subject to
environmental risks to accrue liabilities according to an industry standard of
environmental risk. The accrual could be determined on the basis of an activity level
such as production costs, sales, or shipments...
A company’s potential liabilities could be accrued up to an industry level o f
risk. Upon reaching the full expected potential liability, accrual would cease. If and
when a liability actually occurred, the accrual would be debited. When a company’s
accrual reached the industry level, its expenses would be less than those of another
company that had experienced an environmental disaster and thus was accruing
continually.
Application of such a standard would promote consistency within the industry
as a whole, inform investors o f a particular company’s potential risk, and reward
those companies that act in a socially responsible way and prevent liabilities.”4
In B.45, AICPA states that “environmental remediation-related expenses have become a
regular cost of conducting economic activity.”5 Continual accrual for future remediation expenses
that may result from current operations is fully consistent with this view. Williams and Phillips (and
EPA) realize that their suggestion does not conform with Statement o f Financial Accounting
Concepts No. 6 and that FASB does not support contingency reserves. However, EPA strongly
favors any platform on which a company can emphasize its prevention-oriented behavior. It thus
hopes that, in the future, AICPA will make a serious effort to address these and other obstacles to
prevention-oriented reporting.

4Ibid., p. 32. EPA does not necessarily endorse this particular suggestion. EPA believes that AICPA
should carefully consider this and similar suggestions put forth by the accounting community.
5Comments specifically addressing this wording are included in the following section.

2) The SOP ’s promotion of consistency and comparability in the reporting of environmental
remediation liabilities
B.13: EPA supports the emphasis in this paragraph that reporting entities recognize and record as
much information as is available and relevant, and minimize use o f “not reasonably estimable” as
a reason for failure to accrue or disclose a liability.
B.17-B.18: EPA favors the creation of the benchmarks and generally supports the contents o f this
section. The benchmarks should decrease uncertainty about (and increase consistency of) the timing
o f liability recognition for entities subject to Superfund and RCRA actions. EPA offers specific
wording and content suggestions later in these comments.
B.22-B.25: The “Costs to be Included” paragraphs should increase consistency and comparability
in the content of environmental liability accruals and disclosures. EPA supports these paragraphs.
B.27: Due to the inherent difficulties in predicting changes in laws, regulations, and policies,
AcSEC’s conclusion that the measurement of remediation liabilities should be based on current laws
and regulations is appropriate. Also, AcSEC’s conclusion that the measurements should be based
on currently existing environmental remediation technology is appropriate due to the relatively
unpredictable nature of changes in this technology. The inconsistency with FASB’s tentative
conclusions regarding decommissioning of nuclear power plants is appropriate because changes in
the costs of this technology are relatively more predictable than are those for other types o f
remediation technologies.
B.57 & B.58: These sections should increase clarity and reduce deception in financial statements
by increasing disclosure about (1) recorded accruals for environmental loss contingencies and assets
for third-party recoveries and (2) reasonably possible loss contingencies. EPA therefore supports
these sections.
B.62: In considering “probable but not reasonably estimable losses,” some companies record very
low amounts or completely avoid disclosure of a liability (when the minimum amount in a range is
deemed immaterial) and otherwise fail to reveal the potential for a material loss. This section should
discourage such practices. Similarly, the last two sentences in B.67 may discourage entities from
inserting boilerplate clauses asserting “no material effect” and may provide an impetus to more fully
consider the potential magnitude of their contingent liabilities. EPA therefore supports these
sections.

Additional comments with respect to "Probable But Not Reasonably Estimable Losses”
In order to avoid misleading users of financial statements, it is important that reporting
entities be very clear about the nature of recorded amounts and any potential, yet not estimable,
material loss. In a recent study at the University o f Washington6, researchers found that financial
statement users “respond to partial disclosure by anchoring on the information disclosed and
adjusting from that in constructing the entire distribution (of potential losses).” For example, when
subjects specifically were given a “minimum amount,” “maximum amount,” or “range of amounts”
and asked to estimate a most likely amount for a contingent environmental liability, those subjects
given the minimum estimated the lowest mean amount, and those given the maximum estimated the
highest. Additionally, the researchers found that the knowledge of whether a given amount is a
minimum, maximum, or best estimate affects “investors’ perceptions o f risk and management’s
credibility”, and thus, their investment behavior. The researchers conclude
“that regulatory authorities may want to reconsider the discretion their standards
allow. The FASB’s requirement to provide the minimum o f a range rather than the
maximum when no single estimate is best, may have unintended consequences. In
particular, the standard may not be ‘neutral’ when it comes to encouraging
investment in firms and assessing future cash flows. Additionally, whether the
minimum is subsequently described as a minimum or a best estimate (per FIN 14)
could have important implications according to our results.”
EPA believes that AICPA should address the issues raised by these researchers and,
specifically, should emphasize that companies be explicit in disclosing whether recorded amounts
are minimum amounts or best estimates. (This would also apply to paragraph B.15, which
addresses recognizing a entity’s share of an environmental remediation liability.)
Comments on Wording Used in the Statement o f Position
The SOP presents some additional opportunities to promote consistency and comparability,
especially with respect to disclosures of the reporting entity’s assumptions and measurement
techniques. In a 1993 report entitled Meeting the Information Needs o f Investors and Creditors,
AICPA’s Special Committee on Financial Reporting states that “...users want to understand better
the uncertainties inherent in certain measurements to make better judgments about earnings, cash
flow, opportunities, and risks” with respect to environmental remediation.7 Nevertheless, in this
SOP AICPA is too lenient with respect to many types of disclosures. Specifically, the second “tier”
of disclosures (as described on page 37) - those that are “encouraged, but not required” - creates a

6 Jane Kennedy, Terence Mitchell, and Stephan E. Sefcik, “Disclosure o f Contingent Environmental
Liabilities: Some Unintended Consequences?” May 1995.
7 Quote and document information obtained from Kennedy et al, “Disclosure o f Contingent...”, p.5.

disappointingly empty set of recommendations. The statement, “This SOP does not discourage
entities from disclosing additional information that they believe will further users’ understanding
of the entity’s financial statements” is unlikely to change any entity’s reporting behavior or to
increase disclosure concerning environmental remediation liabilities. If an entity selects a reporting
strategy that minimizes disclosure, such statements will not provide an impetus to change its
reporting practices.
One specific example of this issue occurs in paragraph B.49: “...(D)isclosure of accrual
benchmarks for remediation obligations is useful to further users’ understanding of the entity’s
financial statements. Accordingly, entities are encouraged, but not required, to disclose the event,
situation, or set of circumstances that generally triggers recognition of loss contingencies that arise
out of the entity’s environmental remediation-related obligations...” The AICPA Draft Accounting
Guide for Environmental Remediation Liabilities (Dec. 8, 1994), p.74, included the statement that
entities should disclose this information. EPA prefers the draft wording.
EPA realizes that AICPA has created this SOP within the context of SFAS 5 and other
existing relevant accounting literature and thus may feel restricted as to what it may or may not
require. However, could not AICPA at least use stronger language with respect to this second tier
of disclosures? EPA suggests that AICPA replace many, if not all, of the statements “encouraged,
but not required” (or similar statements) with “strongly encouraged” (or appropriate version thereof).

3) Superfund and RCRA laws, recognition benchmarks and measurement issues
A. 10.: The second sentence should read: “...to compensate the United States, states, municipalities,
and tribes for damages...” Additionally, the word “authorized” in the fourth sentence suggests that
previously no criminal sanctions existed. That is an untrue suggestion. The sentence would read
more clearly if “authorized” were changed to “broadened”.
A.23.: Although it is true that any removal action would likely occur at this stage, it is also true that
a removal action may occur at any stage in the remediation process. AICPA should add a sentence
to indicate this fact.
A 30: The final sentence in this paragraph suggests that there is only one administrative record per
site, whereas in reality there can be many records. For clarification purposes, EPA suggests that
AICPA change the sentence to read: “The final ROD is part of a written administrative record
documenting the basis o f the Agency's remedy selection.”
A.38: The wording in the second sentence is confusing. EPA suggests removing the words “and
interrogatories from regulators”.

A.39: Change the second sentence to read as follows: “However, depending on the evidence it has
collected to that point, the EPA may not be aware o f all the PRPs, leaving it up to the identified
PRPs...”
A.43.3.: Add the following sentence to the end of the paragraph: “If the PRPs did not comply with
a UAO, the EPA can also seek penalties or treble damages.”
A.48.: Add the following sentence: “Failure to report can subject the responsible persons to civil
penalties up to $25,000 per day for each day of violation.”
A. 49-A.51: AICPA should mention in this section that cleanup measures can also be required via
RCRA 7003 orders.
B.6: EPA suggests that the first sentence be slightly altered to read as follows: “...at which remedial
actions must take place, (comma) or the contribution or transportation of waste to such a site.”
B.8: EPA strongly supports AcSEC’s conclusions.
B.17: EPA acknowledges and appreciates AICPA's efforts in this paragraph to avoid setting up a
bright-line test. The paragraph is well-worded.
B.18, first bullet, third paragraph:
infrequent cases,...”

Change the last sentence such that it begins: “In other

B.18, second bullet, second paragraph: The statement made in the last sentence is too narrow.
Costs of anything required by the UAO will usually be estimable by this point. Consider changing
the sentence to read: “The cost of performing the requisite work (studies, removals, and remedials)
generally is estimable within a range, and recognition of an environmental remediation liability for
costs of UAO actions generally should not be delayed beyond this point.”
B.18, third bullet, second paragraph: Consider changing the second sentence to read: “Further,
additional information will likely become available based on which the entity can further refine its
existing estimate (or begin to prepare an estimate) o f its minimum liability with regard to the
remediation.” Additionally, consider changing the last sentence to read: “...the entity will likely have
a reasonable basis...”
B.18, fourth bullet: EPA supports the content and wording of this section.
B.18, sixth bullet: This discussion is generally valid for non-NPL as well as for NPL sites. Thus,
the word “delisted” should be deleted from the second sentence such that it reads “...until the site is
subject only to postremediation monitoring.”
B.32.a.: EPA finds the last sentence overly colloquial and suggests its deletion.

B.32.b.: Like other PRPs, recalcitrant PRPs may be required to pay for more than their “allocable
share” o f a remediation liability. The EPA may sue a recalcitrant PRP for up to 100% o f the
additional unrecovered costs of a cleanup effort. EPA suggests that AICPA add a parenthetical
remark to that effect after the words “allocable share” in the third sentence o f this paragraph.
B32.c.: Consider changing the first sentence to read: “...potential involvement because they believe
there currently is insufficient evidence ...” In the second sentence, consider replacing “no
substantive” to “insufficient”. Similarly, in the third sentence consider replacing “substantive” with
“sufficient”.
B.32.e.: The last sentence of this paragraph is a true statement, but accountants should be alerted
through a footnote that there are other definitions of “orphan share” and that they should use the
AICPA definition in this case.
B.34.a.: Additional examples are the mobility of waste and the degree of involvement in waste
handling activity. Consider adding these examples to the present list

Thank you again for the opportunity to comment on AICPA’s Proposed SOP. If you have any
questions regarding EPA’s comments, please contact Susan McLaughlin in the Pollution Prevention
Division at (202) 260-3844.

Director, Pollution Prevention Division (MC-7409)
U.S. Environmental Protection Agency
401 M Street, SW
Washington, D.C. 20460
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O ctober 27, 1995

M r. F rederick G ill
Senior T echnical M anager
A ccounting Standards Division
A m erican Institute of C ertified Public A ccountants
1211 A venue of the A m ericas
New York, NY 10036-8775
RE:

File No. 4440

D ear Mr. Gill:
The A m erican G as Association (A.G.A.) is pleased to subm it its com m ents in
response to the Exposure D raft of the Proposed S tatem ent o f Position entitled
Environm ental R em ediation Liabilities which was issued by the A m erican Institute of
C ertified Public A ccountants (A IC PA ) on June 30, 1995.
T he A .G.A. is a trade association com posed of about 300 n atu ral gas distribution,
transm ission, gathering and m arketing com panies in N orth A m erica which to g eth er account
for m ore than 90 percent of the natural gas delivered in the U nited States. In addition, 39
natural gas organizations from countries around the world p articip ate in A .G .A .’s
international program .
The A .G.A. supports the initiative of the A ICPA to provide additional guidance to
preparers, auditors, and users of financial statem ents regarding environm ental rem ediation
liabilities. The A .G.A. agrees that additional guidance is w arranted to enhance consistency
in accounting practice for the recognition and m easurem ent of contingent liabilities and the
disclosure of inform ation related to environm ental rem ediation obligations.
T he A .G.A. offers the following com m ents regarding specific issues addressed in the
Exposure D raft: T he A.G.A. disagrees with the proposal to include in the m easu rem en t of
environm ental rem ediation liabilities any non-increm ental costs o f com pensation and
benefits for em ployees expected to devote time to the rem ediation effort. S tatem en t of
Financial A ccounting C oncepts No. 6 defines a liability as a “p ro b ab le future sacrifice of
econom ic benefits arising from present obligations of a particular entity to tran sfer assets
or provide services to o th er entities in the future as a result of p ast transactions or events."
To the extent an enterprise does not incur increm ental costs, th ere is no future sacrifice of
econom ic benefits. As such, any non-increm ental costs should not be included in the
m easurem ent of environm ental rem ediation liabilities. Also, including only increm ental
costs in the m easurem ent of the liability is consistent with o th er accounting standards, such

E m erging Issues Task Force (E ITF) Issue 94-3 regarding other costs to be reco rd ed as a
liability to exit an activity and Statem ent of Financial Accounting S tan d ard s No. 121
regarding costs to sell an asset (paragraph 16). The A.G.A. believes th a t costs o f internal
legal and technical employees, to the extent such costs are not increm ental, should be
accounted for as a period cost.
T he Exposure D raft limits the use of discounting for m easuring environm ental
rem ediation liabilities to situations w here cash paym ents for the liability being discounted
are fixed or reliably determ inable. Although the A.G.A. acknowledges th a t this guidance
is consistent with the position taken by the Em erging Issues Task Force o f th e Financial
A ccounting Standards Board (FASB) in Issue 93-5 and later referenced by th e Securities and
Exchange Com m ission (SEC) in Staff Accounting Bulletin No. 92 (SAB 92), it believes that
the Exposure D raft should be modified to perm it discounting for all environm ental
liabilities, consistent with the current position of the FASB in its project, "accounting for
liabilities for closure and removal of long-lived assets" (form erly titled "nuclear
decomm issioning"). The A.G.A. believes that the nature of en v ironm ental liabilities
addressed by the Exposure D raft is sim ilar to those contem plated in the FA SB project and,
therefore, the discounting of all such liabilities is appropriate.
T he FASB has tentatively decided that reasonable future advances in technology
should be considered in m easuring liabilities for closure and rem oval o f long-lived assets in
its project noted above. T he A.G.A. believes that expected technological advances can
generally be determ ined just as reliably for environm ental rem ediation th a n events such as
the decom m issioning of nuclear pow er plants contem plated in the FA SB ’s p ro ject as the
rem ediation activities are likely to be com pleted sooner. T herefore, w hile the A .G .A .
recognized the SEC ’s position in SAB 92 of m easuring an environm ental liability based upon
existing technology, it believes the Exposure D raft should be am ended to allow en terp rises
to reflect reasonable future advances in technology in m easuring environm ental rem ed iatio n
liabilities given the FASB’s current position regarding accounting for sim ilar liabilities.
T he A .G.A. appreciates the opportunity to com m ent on the E x p o su re D raft and
hopes th at its views will be helpful to the AICPA.

Very truly yours,

Ray T. Smith

PHILLIPS PETROLEUM COMPANY
B A R T L E S V IL L E , O K L A H O M A
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CONTROLLERS

October 30, 1995

Mr. Frederick Gill
Senior Technical Manager
Accounting Standards Division, File 4440
American Institute o f Certified Public Accountants
1211 Avenue o f the Americas
New York, NY 10036-8775

Dear Mr. Gill:
In regard to the exposure draft o f an AICPA Statement o f Position entitled “Environmental
Remediation Liabilities”, Phillips Petroleum Company (Phillips) offers the following comments.
Phillips, in general, supports the SOP and the guidance it provides as to remediation liabilities.
We believe that environmental remediation liabilities is an area that was in need o f clarification
and this SOP will help to fill the void that existed in the authoritative literature as to the
recognition, measurement and disclosure o f environmental liabilities. M ore consistency in the
accounting for remediation liabilities should result.
However, in regard to the proposal to include legal costs in the measurement o f the liability
(Paragraphs B.22 - B.25), Phillips believes this section should specifically discuss the concept o f
materiality. Any large company will always have a pool o f open contingencies that require on
going effort and costs to manage. As long as any one exposure is not material, essentially the
same financial results will occur over time under a pay-as-you-go approach versus an accrual
approach. In fact, recording the one-time catch-up adjustment o f the proposal actually distorts
earnings trends. We feel the SOP should specifically allow pay-as-you-go accounting for legal
and internal staff costs on the majority o f contingency situations. The only time advance accrual
should be required for legal and internal staff costs is when these costs for an individual
contingency are material to the financial statements.
In regard to the issue about legal and internal staff costs on other non-environmental
contingencies, we believe these other contingencies are similar and should be subject to the same
rules.
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Thank you for the opportunity to submit comments on this issue.
Very Truly Yours,
PHILLIPS PETROLEUM COMPANY

L. F. Francis
Controller and General Tax Officer
PLL:da
cc: D. R. Divelbiss
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October 30, 1995
Mr. Frederick Gill, Senior Technical Manager
Accounting Standards Division
File 4440
AICPA
1211 Avenue o f the Americas
N ew York, N Y 10036-8775
Re:

File 4440
Environmental Remediation Liabilities

D ear Mr. Gill:
The American Forest and Paper Association appreciates the opportunity to comment on the proposed
Statement o f Position (SOP) "Environmental Remediation Liabilities." Summary comments on the
proposed statement are provided below. We have also attached detailed responses to specific questions
raised in the document.
While our responses to the specific questions indicate support for some o f the provisions within this
document, we are concerned with the broad scope o f this statement and the number o f accounting issues
it is attempting to resolve that have not been comprehensively addressed in other authoritative literature.
We contend that the SOP's recommendation on these broad issues would result in changes to existing
standards or new interpretations o f existing standards and, therefore, strongly believe that they be
resolved by the FASB and follow the normal due process instead o f being addressed within the context o f
this SOP. However, if the AICPA proceeds with issuing this SOP as written, with the changes to the
application o f SFAS No. 5 as suggested in such areas as legal fees and discounting, w e believe that the
adoption o f this SOP should be treated as a change in accounting principle.
W e also request clarification o f the exclusion by this SOP, in paragraph B.2., o f environmental
remediation undertaken by management and that are not induced by the threat o f assertion o f litigation, a
claim, or an assessment. We believe it would be clearer if the SOP stated that it did not preclude the
establishment o f such remediation reserves meeting the requirements o f FAS 5.
Finally, we do not believe that the effective date (years beginning after December 15, 1995) provides
enough time to seriously consider comments which are due on October 31, 1995.
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W e appreciate the A IC P A 's consideration o f the views w e have expressed. I f you have any questions,
please call Lionel Wallenrod (202-463-2440) on our A F & P A staff.
V ery truly yours,

Richard E . Storat
Vice President, Policy Research

(I:taoafin\ctrlsub\aicpa2.com)

Proposed Statem ent o f Position - E nviro n m en tal R em ediation L ia b ilitie s
A ttachm ent to A F & P A L e tte r D ated O ctober 3 0 , 1995
Q uestion 1:

A re the benchmarks for a superfund remediation liability and R C R A analogue stages
sound and useful?

Response:

W e believe the benchmarks and R C R A analogues are generally reasonable milestones
within a remediation process that can be used when evaluating the probability that a loss
has been incurred and the extent o f that loss. However, w e do object to the conclusion
that just because a claim has been asserted that the outcome w ill be unfavorable. W e also
believe that the SOP should contain a statement that the application o f the SOP should
neither accelerate nor delay the provisions o f SFAS N o. 5.

Our response to questions 2, 3 and 4 center around the fact that the issues raised by this SOP's guidance
concerning legal w ork should be addressed by the FASB.
Question 2:
Question 3:

Is the guidance concerning legal w ork sound?
Can the estimation and annual adjustment o f the legal fees be reasonably accomplished
with appropriate limits o f materiality without incurring excessive costs?

Question 4:

Should the costs o f defending against liability be included in the measurement o f the
remediation liability?

Response:

The FA S B , rather than the A IC P A through an environmental SOP, is the appropriate
forum for resolving the broad issue o f whether and to what extent legal costs should be
included in a liability and estimated and accrued.

Question 5:

Are the differences in the proposed SOP and the FASB's tentative conclusions concerning
decommissioning o f nuclear power plants appropriate?

Response:

W e believe the inconsistencies are inappropriate and would recommend that this difference
be resolved with the FASB before this SOP is issued.

Question 6:

Assuming the guidance on discounting liabilities and the guidance on measuring potential
recoveries produce conterintuitive results, what are some possible alternative approaches?

Response:

The guidance on measurement o f potential recoveries implies that the associated values
should be discounted at all times, while the related costs for environmental liabilities can
be discounted only when the aggregate amount and timing o f cash payments are fixed or
reliably determinable. W e would support consistent treatment for discounting assets and
for discounting liabilities.

As mentioned in the cover letter, however, we would recommend that the overall issue o f discounting be
reconciled w ith the FA S B before the publication o f this statement.

(I:\econfin\ctrlsub\aicpa2.com )

Eaton Corporation
Eaton Center
Cleveland, OH 44114-2584
216 / 523-4605
Fax 216/479-7163

Ronald L. Leach
Vice President Accounting

October 31, 1995

M r . Frederick Gill
Senior Technical Manager
Accounting Standards Division
Am erican Institute o f Certified Public Accountants
1211 Avenue o f the Americas
N e w Y o rk , N Y

10036-8775

R E : File Reference N o . 444 0
D e a r M r. Gill:
W e have reviewed the proposed Statement o f Position, "Environmental Remediation
Liabilities," and appreciate this opportunity to present our views for your consideration.
W hile our views indicate overall support for many o f the provirions in the proposal, w e do
express concern over the number o f inconsistencies included in the document.
The inconsistencies include (more fully explained in the attached responses):
•

The proposal's requirement o f including costs o f defending in the measurement o f
the remediation liability differs from current practice for other types o f liabilities,
such as product liability.

•

The proposal's discounting o f the remediation liability differs from FA S B 's tentative
conclusions concerning decommissioning o f nuclear power plants.

•

The proposal's discounting o f the remediation liability differs fro m the discounting
o f recovery assets causing counterintuitive results.

•

The proposal specifically references guidance to SEC registrants on the discount
rate to be used, however, no discount rate is specified for non-S E C registrants.

Sincerely,

R onald L. Leach
CC : S. Koski-Grafer, F E I
F. H irt, T h e Upjohn Company

Senior Technical Manager
File Reference No. 4440
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Recognition
1.

A re the benchmarks f o r a Superfund remediation liability an d Resource Conservation
a n d Recovery A ct (R C R A ) analogues sound and useful?
Y E S . The benchmarks included in the proposal are reasonable minimum
guidelines that should be considered when evaluating the probability that a loss
has been incurred and the extent to which any loss is reasonably estimable.
H o w ever, we believe the benchmarks should not delay recognition beyond the
point at which Statement o f Financial Accounting Standards N o . 5's, Accounting
fo r Contingencies, recognition criteria are met.

M easurem ent

2.

Is the guidance concerning legal w o r k sound and can the estimation a n d annual
adjustment o f leg al w ork be reasonably accomplished within appropriate lim its o f
m a te ria lity without incurring excessive costs? Should the costs o f defending against
lia b ility be included in the measurement o f the remediation liability?
N o . The proposal's requirement to include costs o f compensation and benefits o f
internal legal staff to the extent they devote time directly to the remediation effort
as w ell as fees o f outside legal counsel, including those for defending against
liability, in the measurement o f a remediation liability is not sound.
The requirement to treat in-house legal staff the same as outside legal counsel
could entail excessive recordkeeping costs which far exceeds the benefit as the
internal cost associated with environmental remediation activities is often
insignificant in comparison to that o f outside consultants. In practice, costs o f
defending against most legal liabilities are currently accounted fo r as period costs
(i.e ., product liability), and the proposal could be analogized to them.

3.

A re the differences between the proposal and the F A S B ’s tentative conclusions
concerning decommissioning o f nuclear power plants appropriate?
N o . There should not be any inconsistencies between different accounting
literature. Inconsistencies in accounting practice cause many Emerging
Issues Task Force statements.

Senior Technical Manager
File Reference N o. 4440
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4.

Comment on the counterintuitive results caused by the discounting guidance in the
proposal a n d what are possible alternative approaches?
Counterintuitive results are produced because the proposal's guidance on
discounting the liability to reflect the time value o f money only i f the aggregate
amount o f the obligation and the amount and timing o f cash payments for the
liability are fixed o r reliably determinable is inconsistent with the proposal's
guidance on the measurement o f recovery assets (measure at fair value, which
requires consideration o f time value o f money). A fully insured liability may be
reported at its undiscounted amount while the related recovery asset is reported at
a much low er discounted value. Consistent discounting treatment for assets and
liabilities should be sought. Further, in the nuclear power plant decommissioning
project, FASB's tentative decision to measure the decommissioning liability based
on discounted future cash flows is inconsistent with this proposal.

Southern Company Services, Inc
64 Perimeter Center East
Atlanta. Georgia 30346
Telepnone 404 393-0650

Dean Hudson
Vice President and Comptroller

October 30, 1995

Mr. Frederick Gill, Senior Technical Manager
Accounting Standards Division
File 4440
AICPA
1211 Avenue o f the Americas
New York, NY 10036-8775.
Dear Mr. Gill:

The Southern Company appreciates the opportunity to respond to the AICPA’s
Proposed

Statement o f Position (SOP) on the accounting

for “Environmental

Remediation Liabilities.” The Southern Company is a public utility “holding company”
as defined under the Public Utility Holding Company Act o f 1935. We are responding on
behalf o f Southern and its subsidiary companies, Alabama Power Company, Georgia
Power Company, G ulf Power Company, Mississippi Power Company, Savannah Electric
and Power Company, Southern Company Services, Inc., Southern Nuclear Operating
Company, Inc., Southern Electric International, Inc., Southern Communications Services,
Inc., and The Southern Development and Investment Group, Inc., - collectively referred
to herein as "The Southern Company."
The Southern Company does not believe there is a need for a specific SOP on the
accounting for environmental liabilities. We believe that the current accounting literature
is more than sufficient and provides adequate guidance as to when loss contingencies are
recognized, whether related to environmental issues or other events. For instance, SEC
Staff Accounting Bulletin No 92, Topic Y, “Accounting and Disclosures Relating to Loss
Contingencies”, provides clear guidance.

We believe the proposed SOP states the

obvious and is an overkill with its sole purpose to provide a “cook book” approach for
limited environmental situations, which would limit management’s judgm ent as to the

The Southern Company
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appropriate accounting and disclosures based on the specific circumstances o f the
situation.

Judgment is inherent in both the accounting and auditing process. In stating the
pervasiveness o f the accounting problem involved with this issue, the proposed SOP
quotes a survey that 62 percent o f respondents had known environment-related exposures
that have not yet been accrued. This statement implies that all those respondents should
have recognized liabilities. Though this may be true, The Southern Company does not
believe failure to apply generally accepted accounting principles appropriately should
result in additional accounting rules. Rather, we believe that this indicates that there are
internal control deficiencies, and external auditing and enforcement problems.

In

proposing a narrowly construed SOP on environmental liabilities when sufficient
guidance already exits, it is apparent to us, that the AICPA is unnecessarily attempting to
take the “judgment" out of the accounting process when the real problem exists in the

auditing process
Therefore, The Southern Company disagrees with the issuance o f this proposed
SOP. We believe that the AICPA is trying to indirectly deal with an auditing problem by
imposing “cook book" accounting rules. We believe this approach to be inappropriate no
matter what the issue is. Again, we recommend that the AICPA not adopt this proposed
SOP and address the real issue at hand.

Respectfully submitted,

W. D. Hudson, Comptroller
The Southern Company
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P aul
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BankAmerica
Paul R. Ogorzelec

October 31, 1995

Executive Vice President and
Financial Controller

M r. Frederick Gill
Senior Technical Manager
Accounting Standards Division, File 4440
American Institute o f Certified Public Accountants
1211 Avenue o f the Americas
N e w Y ork, N e w Y o rk 10036-8775

Proposed Statement o f Position
“Environmental Remediation Liabilities”
D ear M r. Gill:
W e are pleased to comment on the proposed Statement o f Position (SO P),
“Environmental Remediation Liabilities." As the parent o f a number o f financial
institutions, the proposed SOP is relevant to BankAmerica Corporation (B A C ) as both a
lender and a financial statement preparer in several respects. First, it establishes
accounting standards that may impact the financial condition and results o f operations o f
borrowers who own or operate real estate that may be the subject o f environmental
remediation, or whose operations involve the transportation or disposal o f hazardous
substances. Additionally, B A C sometimes forecloses on real estate collateral o f borrowers
who cannot repay loans in accordance with their contractual terms. Some o f this
foreclosed real estate may be the subject o f environmental remediation. Finally, B A C
owns a significant amount o f real estate that it uses in its day-to-day operations, some o f
which could potentially become the subject o f environmental remediation. Accordingly,
B A C is very interested in the accounting standards proposed by this SOP.
Overall, we support the accounting guidance prescribed by the proposed SOP, and believe
that the accompanying discussion o f relevant legal regulations w ill be useful in its
implementation. W e also agree with establishing benchmarks to assist in evaluating the
probability that an environmental remediation liability has been incurred. Finally, w e
strongly support the proposed additional footnote disclosures. These would be very
useful to B A C in assessing the credit risk associated w ith borrowers who have exposure to
environmental remediation liabilities.

BA Corporation
799 Market Street San Francisco, CA 94103

RecycledPaper

M r. Frederick Gill
October 31, 1995
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In spite o f the fact that we are generally supportive o f the proposed SOP, w e strongly
disagree w ith one particular provision. This is the requirement to include certain internal
costs in the measurement o f the liability. This accounting treatment represents a
significant departure from the guidance set forth in FASB Statement o f Financial
Accounting Standards No. 5, Accounting fo r Contingencies. The administrative
requirements o f implementing this provision would also be excessive, as it would require
an investment in systems and personnel to perform the additional recordkeeping.
Accordingly, we strongly urge AcSEC to withdraw this requirement from the final
document.
The tw o Attachments to this letter further discuss our views. Attachment I responds to
the questions on which the A IC P A specifically requested comment; Attachment I I
provides additional comments that w e have on the proposed SOP.

* * * * *
I f you have any questions or comments, please contact me at (415) 624-1009, or Julie
Landfair at (4 1 5) 624-0430.

Sincerely,

cc:

M r. Lewis W . Coleman

M r. James H . Williams

V ice Chairman o f the Board and
C hief Financial Officer

Executive V ice President
BankAmerica Corporation

BankAmerica Corporation
555 California Street, 40th Floor
San Francisco, C A 94104

799 M arket Street
San Francisco, C A 94103

M r. Thomas W . Taylor
Partner
Ernst & Young
555 California Street, Suite 1700
San Francisco, C A 94104

BankAmerica Corporation
Attachm ent I
Proposed SOP—Questions on W hich the A IC P A Requested Comment

This Attachment is an integral part of, and should be read in conjunction with, the
accompanying letter and Attachment I I dated October 31, 1995. I t provides our opinions
on the issues on which the AcSEC specifically requested comment in the proposed
Statement o f Position (SOP), “Environmental Remediation Liabilities” O ur comments
only address the accounting guidance in the proposed SOP; they do not address the
summary o f relevant legal regulations discussed in Chapters 2, 3, and 4, or auditing
considerations discussed in Appendix C.

Issue 1:

A re the benchmarks and analogues provided in the proposed SOP sound
and useful?

Overall, we believe that the benchmarks provided in the proposed SOP are sound and
useful. Therefore, we recommend that they be retained in the final document.
One area is confusing to us, however. Paragraph B . 18 discusses “benchmark" events,
which trigger the need to evaluate whether to recognize an environmental remediation
liability. The first benchmark event is, “Receipt o f notification that an entity may be a PRP
[Potentially Responsible Party]."
Paragraph A .3 8 o f the proposed SOP discusses formal means through which an entity may
learn o f potential involvement in a Superfund site. It is unclear whether the “receipt o f
notification" referred to above is one or more o f these formal means (e.g., placement on
the National Priorities List, receipt o f notice from the U.S. Environmental Protection
Agency), or whether such notification may be received in a form not discussed in
paragraph A .38. W e recommend that the final document clarify the meaning o f the phrase
“receipt o f notification” as it is used in paragraph B .18 in the final SOP.

Issue 2:

Should the costs of legal w ork estimated in an environmental remediation
liability include both the time o f internal legal staff as well as fees paid to
external legal counsel, and can the annual adjustment to the liability
related to these amounts be reasonably determined w ithout incurring
excessive costs?

W e believe it is appropriate to accrue fees to be paid to external legal counsel that meet
the criteria for accrual under FASB Statement o f Financial Accounting Standards (S F A S )
N o. 5, Accounting f o r Contingencies, (i.e., it is probable that the fees w ill be incurred, and

BankAm eiica Corporation

Attachment I
October 3 1 , 1995
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the amount o f fees to be incurred in reasonably estimable). However, w e strongly oppose
including amounts related to internal legal staff in this accrual.
Accruing amounts related to internal legal staff w ould be inconsistent w ith SFAS N o. 5
and inconsistent with our understanding o f existing accounting practice. Paragraph 70 o f
SFAS No. 5 indicates that liabilities represent the present responsibility to transfer
economic resources or provide services to another entity in the future. Because the
internal legal staff is a part o f the entity w ith the potential liability (i.e., not another entity),
w e believe that such costs should not be accrued under SFAS N o . 5.
Additionally, the cost o f tracking compensation and benefits for employees that are
expected to devote time directly to the remediation effort would be excessive. For
example, paragraph B .2 4 o f the proposed SOP requires accrual o f internal legal costs
related to the allocation o f remediation costs among PRPs, while internal legal costs
related to potential expense recoveries must be expensed as incurred until realization o f a
claim for recovery is considered probable. Differentiating between internal legal costs
incurred as a result o f these two activities would be administratively burdensome.
Finally, paragraph B .45 o f the proposed SOP states that environmental remediationrelated expenses have become a regular cost o f conducting economic activity. This
characterization supports recognition o f these costs as period expenses, in accordance
w ith paragraph 148 o f FASB Statement o f Concepts N o. 6, Elements o f F in a n cia l
Statements. W e strongly recommend that the requirement to include compensation and
benefits for employees to the extent that those employees are expected to devote time
directly to the remediation effort, including internal legal costs incurred, be deleted from
the final document.

Issue 3:

Should costs to defend against a potential environmental remediation
liability be included in the measurement of the remediation liability?

Please see our response to Issue 2.

BankAm erica Corporation
Attachment I
October 31, 1995
Page 3 o f 3

Issue 4:

Is it acceptable to have differences regarding discounting o f liabilities
between the Financial Accounting Standards Board’ s project regarding
the decommissioning of nuclear power plants and guidance relating to
environmental remediation liabilities?

W e support the practice o f discounting liabilities in situations where both the amount and
timing o f cash payments are fixed or reliably determinable. This practice is consistent w ith
current practice, and it would be retained under the proposed SOP.
In general, w e do not believe that conceptually similar types o f items should be accounted
for differently. However, this may be the result i f the discounting provisions discussed in
paragraphs B .30 and B.39 are retained, and the FASB reaches a different conclusion on
this issue in its project on decommissioning o f nuclear power plants.

Issue 5:

Do the requirements for discounting o f recovery assets produce
counterintuitive results when applied in combination w ith the guidance
regarding discounting o f liabilities?

The provisions o f the proposed SOP may create situations in which a fully insured liability
is reported at its undiscounted amount, while the related recovery asset is reported at its
discounted value in accordance with paragraph B .38. W e believe this is inappropriate, as
it is does not produce representationally faithful accounting results.
In this situation, we believe it is appropriate to discount the liability, or the portion o f the
liability expected to be recovered, provided that the timing o f the expected cash inflows
and outflows are not expected to differ substantially. W e also recommend that guidance
to this effect be included in the final SOP.

BankAmerica Corporation
Attachment I I
Proposed SOP—Additional Comments

This Attachment is an integral part o f and should be read in conjunction with, the
accompanying letter and Attachment I, dated October 3 1 , 1995. It provides our specific
comments on the proposed Statement o f Position (SO P), “Environmental Remediation
Liabilities,” other than our responses to those issues on which AcSEC specifically
requested comment. Our comments only address the accounting guidance in the proposed
SOP; they do not address the summary o f relevant legal regulations discussed in
Chapters 2, 3, or 4, or auditing considerations discussed in Appendix C.

Scope
•

Paragraph A l l states that the Superfund laws place liability for environmental
remediation on current or previous owners or operators o f sites at which hazardous
substances have been disposed or abandoned. However, the proposed SOP does not
discuss whether or how the Superfund laws apply to other-than-direct property
ownership (i.e., ownership that may potentially result from performing fiduciary
activities or from securing collateral on loans). F o r example, it does not state whether
a company that holds property in its name as trustee and is entitled to be reimbursed
by the trust for any liability imposed upon it would be subject to an environmental
remediation liability under the Superfu n d laws.
W e recommend that the final SOP specifically discuss how it applies to other than
direct property ownership interests.

Effective Date and Transition
•

Paragraph B .3 states that the provisions o f the proposed SOP would be effective for
fiscal years beginning after December 15, 1995. This proposed effective date would
not allow companies sufficient time to develop procedures to implement the provisions
o f the final document. W e recommend that the implementation date o f the proposed
SOP be postponed by one year.

BankAmerica Corporation
Attachment I I
October 31, 1995
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Chapter 6 - Measurement of Environmental Remediation Liabilities
•

Paragraph B.23 o f the proposed SOP states that the cost o f postremediation
monitoring must be included in the environmental remediation liability. Paragraph
A.35 o f the proposed SOP states that the U.S. Environmental Protection Agency
(E P A ) may require postremediation monitoring. In the event that the entity performs
postremediation monitoring that is not required by the EPA , the costs o f such efforts
represent environmental remediation actions undertaken at the sole discretion o f
management. Accordingly, these costs o f postremediation monitoring are regular
costs o f conducting economic activity in the period that they are performed and should
be recorded as period expenses.
The final SOP should indicate that only the costs o f postremediation activities that are
required by the E P A be considered in the measurement o f an environmental
remediation liability. W e further recommend that benchmarks to determine when
required postremediation activities are complete be incorporated into the proposed
SOP. These benchmarks could parallel the benchmarks that have been included to
assist entities in determining when an environmental remediation liability has been
incurred.

C hapter 7 - D isplay and D isclosure
•

Paragraphs B.59 (a) and (b) o f the proposed SOP discusses encouraged but not
required disclosures o f the estimated time frame for disbursements o f the recorded
liability and realization o f recognized probable recoveries. These disclosures are key
indicators o f the liquidity o f an entity involved in environmental remediation processes.
Financial institutions that extend credit are particularly sensitive to the liquidity and
contingent liabilities o f existing and potential borrowers. Since existing accounting
guidance does not require disclosure o f this information, B A C , as a lender, must often
use alternative means o f gathering this information. W e strongly support these
encouraged disclosures, and further recommend that the optional disclosures discussed
in paragraph B .59 (a) and (b) o f the proposed SOP be required in the final document.

ARCO

515 South Flower Street
Mailing Address Box 2679 - T A
Los Angeles California 90051
Telephone 213 486 1444

R. M. Fine
Assistant Controller

October 30, 1995
Mr. Frederick Gill
Senior Technical Manager
Accounting Standards Division, File 4440
AICPA
1211 Avenue of the Americas
New York, NY 10036-8775
Dear Mr. Gill:
We appreciate the opportunity to express our views on the exposure draft (ED) for the
proposed Statement of Position (SOP) entitled “ Environmental Remediation Liabilities”.
While we support the Institute’s efforts to provide authoritative guidance on specific
accounting issues that are present in the recognition, measurement, display, and
disclosure of environmental remediation liabilities, we have significant concerns
regarding the measurement of these liabilities, specifically the inclusion of legal costs
and the costs of compensation and benefits of internal employees directly involved with
the remediation effort.
Paragraph B.22 of the SOP states that the measurement of environmental remediation
liabilities are to include, “costs of compensation and benefits for employees to the
extent an employee is expected to devote time directly to the remediation effort” and
Paragraph B.24 of the SOP states, “the costs of legal work related to the remediation
effort are to be included in the measurement of the remediation liability.” We believe
that these statements are inconsistent with current authoritative literature as well as
predominant practice.
Paragraphs 33-39 of FASB Statement No. 5 describe factors that must be considered
in determining whether accrual and /or disclosure is required with respect to pending or
threatened litigation and actual or possible claims and assessments. Legal fees and
costs of internal technical labor are neither specifically referred to nor implied as a
factor to consider. Paragraph 39 gives an example of how an accrual should be
determined in a situation involving tax litigation. The example concludes that the
amount to be accrued is the amount of additional taxes that are probable of being
assessed. There is no consideration given in this example to the cost of legal work or
the cost of internal tax professionals that may have worked directly on the case.
By requiring the consideration of legal costs and internal technical labor costs in the
determination of environmental remediation liabilities, this SOP singles out this one
type of liability from other contingencies with similar characteristics. For example, how
do legal costs and costs of internal technical personnel related to settlement of tax

assessments or product liability claims differ in character from those same costs
incurred in relation to an environmental remediation liability? In our opinion, there is no
reason for this inconsistent treatment.

Mr. Frederick Gill
AICPA
October 30, 1995
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Further, recognition of a liability requires an obligation exist. Concepts Statement 6,
Appendix B, paragraph 168 states, “an item does not qualify as a liability of an entity if:
(a) the item entails no future sacrifice of assets,
(b) the item entails future sacrifice of assets, but the entity is not obligated to make the
sacrifice, or
(c) the item involves a future sacrifice of assets that the entity will be obligated to
make, but the events or circumstances that obligate the entity have not yet
occurred."
Once a company has determined that they have an environmental remediation
responsibility, it is probable that a liability exists and, to the extent that it is estimable,
should be accrued.
However, in our opinion, the existence of an environmental
remediation liability does not in and of itself obligate a company to incur legal costs. As
a company can exercise discretion as to when and to what extent legal costs will be
incurred, there is no obligation until the legal service is rendered.
Requiring the inclusion of internal technical labor cost in the estimation of an
environmental remediation liability creates an administrative burden that, in our opinion,
outweighs the benefit. Companies would have to continuously analyze the salary and
benefit costs of technical employees to determine to what extent these costs either
reduce the established liability or represent period expense. This is further complicated
by ongoing changes in personnel, salary levels and estimates of direct involvement in
the remediation effort. Additionally, from a management perspective, setting up
reserves and then charging the cost incurred against the reserve could tend to remove
these costs from the strict scrutiny applied to current operating expenses.
Finally, Paragraph B. 3 of the SOP states "the entire effect of initially applying the
provisions of this SOP shall be reported as a change in accounting estimate.” Because
this SOP represents a change in existing authoritative guidance and current practice,
its adoption would require a change in accounting method to include estimates of legal
and internal technical labor costs as environmental liabilities. By definition, changes in
an accounting method (APB 20 Paragraph 9), represent a change in accounting
principle for reporting purposes.
We encourage the institute to reconsider their position on these issues and
would be pleased to discuss our comments with your staff at their convenience.
Sincerely,

Robert M. Fine
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In general all committee members thought
the proposed
Statement of Position is well written and sound.
Three members
commented that the bench marks and analogues in paragraph B.18 are
sound and useful particularly when applied and studied in context
with the Remediation Liability Case Study in Appendix B. The bench
marks are practical guidance regarding when the liability arises
and at what point the liability should be recorded.
One member commented regarding paragraph B.30, discounting is
appropriate when cash payment amounts and the timing of the
payments is fixed or reliably determinable as stated in the
Exposure Draft.

Two members agreed with paragraph B.22b which states the costs
of remediation include the cost of compensation and benefits for
employees to the extent that an employee is expected to devote time
directly to the remediation effort. They concluded, employees and
in house legal staff should be charged as a component of the
environmental
liability.
The
potential
magnitude
of
the
environmental remediation liability warrants the legal costs to
defend be included.
Another stated that if the goal is to record
a liability equal to the total expense that will be incurred to
correct the environmental problem, the cost of work performed by an
internal legal staff must be considered and included. The internal
legal staff cost would not be any more difficult to determine that
any other component.
Two other members disagreed with including the compensation of
employees and internal legal staff. One stated the legal cost of
defending a potential liability should not be included unless such
accruals are consistently made in other situations involving
litigation.
One referred to an article in the September, 1995
issue of the Journal of Accountancy
"Environmental Remediation
Liabilities" by Frederick R. Gill.
Mr. Gill stated "in practice,
costs of defending most legal liabilities are currently accounted
for as period costs"
This member was of the opinion that this
practice should continue.

One member stated paragraphs B.49, B.59 and B.66 regarding
disclosures which are encouraged, but not required, should be more
explicit and not leave the issue on disclosure optional.
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Frederick Gill, Senior Technical Manager
Accounting Standards Division, File 4440
AICPA
1211 Avenue of the Americas
New York, NY 10036-8775
Re:

Proposed Statement of Position-Environmental Remediation Liabilities
(Including Auditing Guidance)

Dear Sir:
The New York State Society of Certified Public Accountants is pleased to submit its
comments on the above exposure draft. The overall comments were developed by the
Financial Accounting Standards Committee. The comments on auditing were developed
by the Auditing Standards and Procedures Committee.
In general, the Committee feels the benchmarks in the document are sound and useful.
The following comments relate to the "Areas Requiring Particular Attention by
Respondents."
In connection with the first two paragraphs, the Committee is concerned about having an
SOP address and set precedent in connection with the issue of the accrual of legal fees
under SFAS No. 5. This should be covered in an FASB technical bulletin.
No conclusion was reached by the Committee on the accrual of internal legal costs.
The Committee believes the liability should not take into account factors such as
productivity improvements due to learning from experience. It should be based on what is
known now.
The Committee feels that discounting is an appropriate option for purposes of this SOP.
The Committee believes that it is not appropriate to have differences between the
guidance in this proposed SOP and the FASB's tentative conclusions concerning
decommissioning of nuclear power plants.
There is no objection to the requirement to discount recovery assets vs. the guidance on
discounting of liabilities.

Page 2 of 3
Auditing

The Auditing Standards and Procedures Committee feels that the auditor’s ability to audit
the estimates as suggested by the proposed SOP is questionable because
•the estimates are high risk estimates not readily quantifiable.
•the estimates are subject to significant change as a result of future events,
•the estimates are not necessarily based on prior experience.
The auditing guidance in Appendix C of the proposed SOP is helpful but should be revised
to state that the cited audit procedures are suggested procedures and not necessarily
mandated in all circumstances.
The discussion in the section on "Assessing Disclosures" of Appendix C should be
expanded to discuss materiality. When assessing the adequacy of disclosures, many
auditors use a different materiality threshold for disclosure matters. Clients at times will
insist on partial or incomplete disclosure or nondisclosure of matters the auditor would
include or describe differently. The disclosures of environmental matters would generally
be more closely related to the balance sheet because the resolution of these matters
relates to an extended timeframe, i.e., balance sheet materiality. This materiality is used to
benchmark when a matter might give rise to an auditor report modification for a departure
from GAAP.
The audit objectives section of Appendix C includes a table of assertions. This table is too
condensed and does not include all relevant assertions. The table should include a
column for assets and liabilities, and, further indicate that existence of a liability could be
an audit concern (an understatement assertion) if a liability is recorded for an inappropriate
(overstated) amount or recorded for a value where the probability of an unfavorable
outcome is not probable. In addition, the existence of assets is an audit concern because
assets can be capitalized under existing accounting literature and that assertion directly
relates to that accounting position.
Either the section on understanding the business or the section on control environment in
Appendix C should include a discussion on business governance issues. In a well
controlled entity, a well defined system could be in place dealing with such matters as a
code of conduct that is periodically monitored. If an entity can show it is a good corporate
citizen, fines and penalties can be significantly reduced under most serious violations of
law by employees. These policies can go a long way to help management identify
potential problems and issues for entities subject to environmental matters.
The discussion on control risk in Appendix C should be expanded to include the following
caution after (control) "policies and procedures are unlikely to be effective” in the second
and last paragraph in that section. Tests of controls may not be an effective audit
procedure for testing completeness of liabilities because deviations tend to be 100% errors
(not partial errors) and a low threshold (error rate) is necessary to achieve even moderate
control risk for detail tests of controls.
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If you have any questions regarding these comments, please let us know and we will
arrange for someone from the appropriate committee to contact you.

William M. Stocker, III, CPA
Chairman, Financial Accounting Standards
Committee
cc: Accounting and Auditing Committee Chairs

Walter M. Primoff, CPA
Director, Professional Programs
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October 30, 1995

Mr. Frederick Gill
Senior Technical Manager
Accounting Standards Division, File 4440
AICPA
1211 Avenue o f the Americas
New York, NY 10036-8775
Subject: Exposure Draft on Proposed Statement o f Position on Environmental Remediation
Liabilities (Including Auditing Guidance), June 30, 1995
Dear Mr. Gill:
The American Academy of Actuaries’ Committee on Property and Liability Financial Reporting
has reviewed the above Exposure Draft and would like to offer comments.

Background on the American Academy of Actuaries
The American Academy o f Actuaries was founded in 1965 to bring into one entity all qualified
actuaries in the United States. Its primary activities include providing an actuarial perspective on
major public policy issues to state and federal officials, promoting public awareness and
recognition o f the actuary’s role in society, working with other related professions, and
developing standards o f professional practice.

Comments
•

State Laws
We believe that the reference to state “Superfund” laws is so brief that it may be missed by the
reader. We recommend the following:
•

The first sentence, in Chapter 1, A.3, could state that the SOP focuses on both state and
federal United States laws and regulations.
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•

Part II, Accounting Guidance, mentions state law. However, Chapters 5 and 6 do not
mention state laws. Several people we asked to co-review the Exposure Draft thought
that it only applied to NPL and RCRA site liability. This confusion could be alleviated
by including mention of state “Superfund” laws in the Benchmark section o f Chapter 5,
B.18. One solution would be to add the following sentence to paragraph B.18 just
before the listing o f the benchmarks.
Sim ilar benchmarks may also exist f o r some o f the state environmental
remediation liability laws.

•

RCRA facility requirements
Also in B.18, first bullet, “Subjection to RCRA facility permit requirements” is not analogous
to identification as a Superfund PRP. The latter means that (a) there has been a release, and
(b) the entity may have to pay part o f the cleanup. The former means that the entity is running
a TSDF facility requiring a RCRA permit; there is no implication that there has been a release.

•

Inflation considerations
Our committee is concerned about the last sentence in paragraph B.29 (“In many situations,
current cost may be an appropriate estimate o f future cost ”) Specifically, we are concerned
about the word “many”, and the implication that the stated situation would exist a majority o f
the time.
While this may (or may not) be true now (i.e., that current cost is an appropriate estimate o f
future cost), we are skeptical as to whether it would always be true in the future. Rather than
creating guidance that could easily become out-dated, we recommend changing the sentence
to read:
A t times, current cost may be an appropriate estimate o f future cost.
If this situation is presently the norm, it should be stated in an appendix or in footnotes, but
not in the body o f the SOP.

•

When discounting is permitted
It is unclear in paragraph B.30 whether discounting is permitted when the site remediation
costs are fixed or reasonably determinable, or when a PRP’s share o f such costs is fixed or
reasonably determinable. Specifically, when the total site costs are fixed or reasonably
determinable, but the PR P’s share is not, should estimation be based on estimated shares o f a
discounted amount or estimated shares o f an undiscounted amount?

Mr. Frederick Gill
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•

Allocation o f “Orphan Share”
Our Committee agrees with the definition o f “orphan share” provided in paragraph B.32e.
Clarification should be provided in the Exposure Draft with respect to PRPs that can not be
located and PRPs that have no assets. The former represents the true orphan share and is paid
by the government. The share allocated to PRPs with no assets is subject to joint and several
re-distribution among the other PRPs. Rather than changing B.32e, we recommend inserting
a clarifying discussion in Chapter 2.

•

Financial Condition of other PRPs
We believe paragraph B.37 needs clarification on how to base the entity’s liability for its share
o f amounts related to the site that will not be paid by other participating PRPs or the
government. For example, should the share be based on specific case by case information, or
could the share be based on estimates o f PRPs which will be unable to pay, without knowing
that a specific PRP will be unable to pay? The situation is quite complex if a PRP is involved
in dozens o f sites with potentially hundreds of other PRPs. In such a situation, the inability o f
a PRP to pay its share becomes almost a certainty, although it may be impossible to reliably
determine exactly which PRP will be unable to pay.

We would be happy to answer any questions or provide further information. Feel free to call me
at (860) 543-7350.

Jan A. Lommele, FCAS, MAAA, FCA
Chair, Committee on Property and Liability Financial Reporting
cc: David P. Flynn, Vice President, American Academy o f Actuaries
Jean Rosales, American Academy o f Actuaries
COPLFR Members
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Kenneth R. Klauser, Sr.
Vice President & C ontroller
Corporate Planning & Control

c iba
Ciba-Geigy Corporation
520 W hite Plains Road
P.O. Box 2005
Tarrytow n, NY 10591-9005
Telephone 914 785 2839
Fax 914 785 4226

October 31, 1995

Mr. Frederick Gil
Senior Technical Manager
Accounting Services Division, File 4440
American Institute of Certified Public Accountants
1211 Avenue of the Americas
New York, NY 10036-8775
Dear Mr. Gil:
We have reviewed the Exposure Draft regarding the Proposed Statement of
Position - Environmental Remediation Liabilities (Proposed SOP). Since this is
an area in which our Corporation is keenly interested, we wish to provide our
perspective which we hope will be helpful to AcSEC when the final statement is
composed.

Background on Ciba
To serve as an introduction, Ciba-Geigy Corporation, known as Ciba, is a
leading U.S. biological and chemical company, dedicated to fulfilling needs in
healthcare, agriculture and industry with innovative products and services.
Headquartered in Tarrytown, New York, Ciba employs over 15,000 people
nationwide. The company maintains divisional headquarters, production plants,
administrative facilities, subsidiaries, regional sales offices and distribution
centers throughout the U.S. The U.S. Corporation is a wholly owned subsidiary
of Ciba-Geigy Limited, a publicly owned company headquartered in Basle,
Switzerland and is the largest Ciba company, generating $5 billion in revenues
or nearly one-third of worldwide sales
Ciba’s Vision 2000 - the balancing of our economic, social and environmental
responsibilities -- guides all our business activities, and is the framework for
continuous improvement. W e believe we must address all of these
responsibilities with equal commitment in order to sustain long-term success.
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In the area of environmental responsibility, a respect for the environment is part
of everything we do, and we are committed to continually improving our
environmental practices. We intend to be forward-looking, by recognizing
change before it occurs and responding with policies and practices which set a
new standard of excellence, and thus, a strategy for growth.
In recent years, Ciba has moved toward a position of environmental leadership
in our industries. Our environmental performance has been acknowledged in
the media which resulted in appointments of Ciba experts to participate in
national policy-making initiatives and programs such as the President’s Council
for Sustainable Development. This contributed to Ciba’s receipt, in June 1995,
of the prestigious World Environment Center’s Gold Medal for environmental
achievement.

Comments on Proposed SOP
We at Ciba applaud the efforts of AcSEC for providing authoritative guidance on
specific issues which are essential to the development and implementation of
sound environmental accounting practices.
W hile Ciba concurs with the majority of Chapters 5 and 6 of the Proposed SOP
and has initiated similar procedures, we would like to discuss a number of
observations.
With regard to post-remediation costs, the Proposed SOP states:
“Costs o f operation and maintenance o f the remedial action {should}
include costs o f post-remediation monitoring required by the remedial
action plan".
In this area we believe that a distinction should be made between operating and
non-operating locations. We agree that the post-remediation costs of a non
operating site should be reserved. However, when addressing operational
facilities the issue becomes more problematic. For example, our primary waste
treatment facility has been functioning with continual upgrades for twenty-five
years and is devoted to both on-going production operations and groundwater
treatment. An effective approach in determining the appropriate handling of
similar situations would be to pose the question: “W ould this treatment facility
exist if groundwater remediation was not necessary?’’. W e would think that a
positive response would mitigate against a potentially difficult and costly effort to
isolate the post-remediation costs. We therefore ask the task force to consider
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allowing a degree of latitude when considering reserves for post-remediation
costs incurred at an operating facility.
Further with regard to post-remediation, the Proposed SOP also states:
AcSEC concluded that for purposes o f measuring environmental
remediation liabilities, the measurement should be based on enacted
laws and adopted regulations and policies. No changes therein should
be anticipated. The impact o f changes in laws, regulations, and policies
should be recognized when such changes are enacted or adopted.
And also,
that current measurements should be based on remediation technology
that exists currently.
We understand the intent of this guideline. However, the recent expansion of
remediation technology requires greater latitude in determining appropriate
applications of new methodologies. It has been our experience that
environmental remediation technology has continually evolved and in the short
term has directly impacted our remediation requirements. To ignore as
improbable that which has been commonplace in this area would seem
unrealistic, particularly when current methodologies often provide impractical
solutions or otherwise fail to achieve desired remediation goals. W e ask AcSEC
to consider guidelines for evaluating the effectiveness of current remedies and
for distinguishing pending technological advances, which offer practical and
pragmatic approaches to remediation (i.e., bio-remediation), from theoretical
applications.
Moving to another subject, the Proposed SOP specifies:
“....the am ount o f an environmental remediation liability should be
determined independently from potential claim for recovery, and an
asset relating to the recovery should be recognized only when the
realization o f the claim for recovery is deemed probable. If the claim is
the subject o f litigation, a rebuttable presumption exists that realization o f
the claim is not probable."
Ciba has had continuing discussions with its insurance carriers regarding
environmental claims. There are instances when these discussions have proved
fruitful. We therefore believe it reasonable to assume that recoveries will
continue in the future. In these circumstances, the application of the “probable
and estimable" criteria of Statement of Financial Accounting Standards No. 5

Nlr. Frederick Gil
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(SFAS No. 5) serves as a general guideline. The Proposed SOP would be an
appropriate vehicle to expand upon the SFAS No. 5 by providing practical
examples for determining a probable event and thereby indicate basic
approaches for recognizing potential recoveries.
Our final comment focuses on the discussion of legal expenses associated with
remediation activity. Although we include certain external legal costs in our
environmental reserve, we would also agree that, in practice, the application of
SFAS No. 5 by industry has historically excluded accruing legal costs associated
with environmental liabilities. In addition, we also feel reserving for internal legal
costs would be inappropriate as would other overhead such as accounting and
administrative expenses which we view as on-going operational expenses. We
therefore ask AcSEC to reconsider its position regarding the inclusion of legal
costs when estimating accruals for environmental reserves.
In conclusion, we appreciate this opportunity to express our viewpoint. W e hope
you find our comments useful and would like to restate our overall support for
your efforts. We are fully cognizant of the importance of this subject and
acknowledge that these issues must be dealt with conscientiously by industry to
address the practices of the past and to provide for a environmentally sound
future. We would be pleased to discuss this topic further and participate, if
appropriate, on any sub-committee or task force that may be convened.

K. R. Klauser, Sr.
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General Motors Corporation
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Mr. Frederick Gill
Senior Technical Manager
Accounting Standards Division, File 4440
1211 Avenue o f the Americas
New York, NY 10036-8775
Dear Mr. Gill:
Proposed Statement o f Position
Environmental Remediation Liabilities
General Motors welcomes the opportunity to respond to the proposed Statement o f
Position on Environmental Remediation Liabilities which was issued on June 30, 1995.
In general, we support the consolidation o f authoritative literature and existing standards
on the recognition, measurement and disclosure o f environmental liabilities. This consolidation,
including the overview o f environmental laws and regulations, will result in greater consistency in
accounting treatment and reporting, with ultimate benefits to the users o f financial statements.
The cover letter to the draft Statement o f Position (SOP) requests comments on specific
questions from all respondents which are included as Attachment 1 to this response. Attachment 2
outlines our additional comments and areas o f concern. Following is a synopsis o f our views in
several key areas:
Outside Legal Fees. Although specifically required by the proposed Environmental SOP,
in practice accruals for outside legal fees generally are not made for other, non-environmental
liabilities. In this regard, some might interpret Financial Accounting Standards Board (FASB)
Statement No. 5, Accounting fo r Contingencies, to require such accrual. While GM would
conceptually support the accrual o f outside legal fees related to environmental liabilities under
some circumstances (Attachment 1), we believe that this is a broad issue that should be excluded
from the proposed SOP and instead be considered by the FASB in a broader context.
Internal Employee Costs. The proposed SOP also requires the accrual o f internal
employee compensation and benefit costs for employees (e.g., legal or technical) who are directly
involved in the environmental remediation effort. Current authoritative literature does not
explicitly address this issue, and actual practice related to other, non-environmental liabilities is
very mixed. GM would not support accruing for such costs (Attachment 2) for environmental or
other accruals. We would recommend exclusion from the proposed SOP pending further
consideration by the FASB in a broader context.
General Motors Building 3044 West Grand Boulevard Detroit. Michigan 48202
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Probable Outcome o f Litigation. In assessing the probability that a liability has been
incurred, the proposed SOP imposes an assumption that the outcome o f any litigation related to the
potential liability will be unfavorable. W ith respect to potential recoveries, the proposed standard is
a rebuttable presumption that the results o f litigation will be unfavorable.
GM opposes both o f these positions (Attachment 2). As with non-environmental
litigation, companies are capable of and do reasonably assess whether an unfavorable outcome is
remote, reasonably possible or probable for environmental litigation. These internal assessments
are also subject to the review o f independent auditors. This SOP should not set different standards
for environmental litigation than for non-environmental litigation.
Management-Initiated Accruals. We question the absence in the proposed SOP o f a
provision for management-initiated accruals which are not induced by the assertion or probability
o f litigation, a claim or an assessment (Attachment 2). We suggest that the proposed SOP be
clarified by stating that it does not preclude nor require the establishment o f such accruals. W ithout
such a statement, the SOP could be read to preclude such accrual, which we believe would not be
appropriate.
Likelihood o f Payment by Other Potentially Responsible Parties (PRPs). In measuring
the environmental liability, the proposed SOP requires a company to assess through financial
analysis the likelihood that other PRPs will pay their allocable share o f the liability. We believe
that this requirement is not reasonable nor practical (Attachment 2). and we suggest that full
payment by other PRPs should be assumed, absent readily available evidence to the contrary.
Nuclear Power Plant Inconsistencies. As indicated in the introductory letter to the
proposed SOP, recent FASB positions related to discounting and to the future availability o f
new technologies for liabilities related to the decommissioning o f nuclear power plants are
inconsistent with the positions in the proposed SOP for environmental liabilities. We perceive no
unique characteristics o f an environmental liability which would justify the inconsistent treatment
(Attachment 1). We recommend that the inconsistencies be resolved with the FASB prior to the
issuance o f the SOP.
Discounting o f Liabilities and Recoveries. The proposed SOP sets out different criteria
for the discounting o f liabilities (only if amount and timing are fixed or reliably determinable) and
recoveries (always discounted). We believe that discounting is an additional broad accounting issue
which should be addressed by the FASB instead o f being addressed in this SOP (Attachment 1).
We appreciate the consideration by the AICPA o f the views we have expressed.
Questions regarding this response may be directed to me at (313) 556-4167.

J. H. Hum phrey
Assistant Comptroller and
C hief Accounting Officer
Attachments
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Attachment 1
General Motors Corporation
Exposure Draft
Proposed Statement o f Position
Environmental Remediation Liabilities
Questions For Which Comments Are Requested From All Respondents

Q uestion 1: Are the benchmarks for a superfund remediation liability and the equivalent RCRA
stages sound and useful?
Response: Based upon the SOP criteria for (1) the probability that a loss has been incurred and
(2) the ability to reasonably estimate the liability, it is beneficial to specify concrete benchmarks
for the evaluation o f the criteria for each individual Superfund or RCRA situation. The
checkpoints represent formal process steps at which it is reasonable to question whether an
estimable liability may have been incurred.
Q uestion 2: Is the guidance concerning outside legal fees sound?
Response: Accruals for outside legal fees are generally not made in practice for nonenvironmental liabilities, although some would interpret the inclusion o f such fees as a
requirement o f FASB Statement No. 5. In this regard, the SOP requirement for inclusion o f
these fees for environmental liabilities should await further consideration o f this broad issue by
the FASB.
If the FASB advocates the accrual o f outside legal fees for environmental and other major
liabilities, GM would support their inclusion only when in direct support o f remediation for sites
for which an environmental liability has already been established.
Q uestion 3: Can the estimation and annual adjustment o f outside legal fees be reasonably
accomplished within appropriate limits o f materiality without incurring excessive costs?
Response: See response to Question 2.
Q uestion 4: Should the outside legal costs o f defending against liability be included in the
measurement of the remediation liability?
Response: See response to Question 2.
Q uestion 5: Are the differences in the proposed SOP and the FASB’s tentative conclusions
concerning decommissioning o f nuclear power plants appropriate?
Response: We perceive no unique characteristics o f an environmental liability which would
justify inconsistent treatment with liabilities associated with the decommissioning o f nuclear
power plants. We recommend that the inconsistencies be resolved with the FASB prior to the
issuance o f the SOP.
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Q uestion 6: Assuming the guidance on discounting o f liabilities and the guidance on measuring
potential recoveries produce counter-intuitive results, what are some possible alternative
approaches?
Response: The proposed SOP sets out different criteria for the discounting o f liabilities (only if
amount and timing are fixed or reliably determinable) and recoveries (always discounted). We
would support consistent treatment for both. Given that this type o f liability will rarely be
sufficiently fixed and determinable to discount, this inconsistency will be exacerbated. We
believe that discounting is an additional broad accounting issue that should be addressed by the
FASB rather than be addressed in this environmental SOP.
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Attachment 2
General Motors Corporation
Exposure Draft
Proposed Statement o f Position
Environmental Remediation Liabilities
Other General Motors’ Comments and Areas of Concern

Issue 1 (P a ra g ra p h B.25): Must the costs o f compensation and benefits for employees who are
directly involved in the remediation effort be included in the measurement o f the remediation
liability?
Response: An objective o f the Environmental SOP is to “provide a starting point for the
development o f guidance on applying existing accounting and auditing standards to
environmental-related matters” (SOP Preface - emphasis added). However, clear authoritative
literature and standards do not currently exist addressing the inclusion o f internal employee costs
as part o f the value o f major balance sheet liabilities. In this regard, we would submit that actual
practice is very mixed as to whether companies include such costs in liability accruals relating to
such major areas as general litigation reserves, restructuring (plant closing) reserves, policy and
warranty reserves or environmental reserves. For this reason, we would suggest that the
inclusion/exclusion o f internal employee costs is a broad accounting issue that would be more
appropriately addressed by the FASB following normal due process procedures.
With respect to internal employee support relating to environmental remediation issues, within
GM much o f this effort is in the area o f general Central Office support - although some effort
may at times relate to specific sites. To identify which costs are “incremental direct” costs (SOP
Paragraph B.22a) related to specific sites, as opposed to general and administrative period costs,
would be problematical.
Issue 2 (P arag ra p h B.8 and B.38): The Statement o f Position proposes that the current legal
environment is such that if an entity is subject to litigation for a site where it is involved, then an
unfavorable outcome must be assumed. Is it reasonable to assume that the outcome o f litigation
will be unfavorable?
Response: FASB Statement No. 5, as referenced in Paragraph B.7 o f the SOP, states that a
liability must be recognized when both o f the following two conditions are met:
Litigation, a claim or an assessment has been asserted, or based on available
information, assertion o f litigation, a claim or an assessment is probable.
Based on the available information, it is probable that the outcome o f such
litigation, claim or assessment will be unfavorable.
In interpreting the Paragraph B.7 guidelines, Paragraph B.8 asserts that it should always be
assumed that the outcome o f probable or actual litigation related to a liability will be
unfavorable. Similarly, Paragraph B.38 discusses litigation related to potential recoveries,
indicating that a “rebuttable presumption” o f an unfavorable outcome must be assumed.
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GM opposes both o f these positions. As with non-environmental litigation, companies are
capable o f and do reasonably assess whether an unfavorable outcome is remote, reasonably
possible or probable for environmental litigation. These assessments are also subject to the
review o f independent auditors. This standard should not set different standards for
environmental litigation than for non-environmental litigation.
Issue 3 (P a ra g ra p h B.2): The proposed SOP does not provide guidance on accounting for
environmental remediation actions that are undertaken at the sole discretion o f management and
that are not induced by the threat of assertion o f litigation, a claim or an assessment. Should
guidance be provided in this area?
Response: We would support the inclusion o f guidance related to this issue in the proposed
SOP. We suggest that the proposed SOP be clarified by stating that it does not preclude nor
require the establishment of accruals when the probability criterion specified in the SOP are not
met. Without an additional statement, the SOP could be interpreted to preclude such an accrual,
an action that we believe would be inappropriate.
A specific example o f a management - initiated accrual might be the establishment o f accruals
for a foreign site that does not meet the SOP criteria, but would meet the criteria if the site was
subject to the laws and regulations o f the United States. A more aggressive standard might also
be established by some companies even within the United States.
Issue 4 (P arag ra p h B.37): Is it reasonable and practical to require that a company assess
through financial analysis the likelihood that other PRP’s will pay their allocable share o f the
environmental liability?
Response: We would advocate a provision that full payment by other PR P’s be assumed, absent
readily available evidence to the contrary.
Unless a PRP has filed for bankruptcy or is involved in litigation which relates to its ability to
pay, firm evidence o f the ability to pay is generally not available. While routine and superficial
information about the PRP’s financial condition may be available through public financial
reports or credit agencies, this information will not be sufficient to support an assessment o f the
PRP’s ability to pay. Obtaining the detailed information required to make an assessment would
require the cooperation o f the PRP, and generally such cooperation cannot be assumed. The
SOP, therefore, is requiring companies to make an evaluation for which they likely will not have
the necessary data.
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EDISON ELECTRIC

Institute

David K Owens

Senior Vice President
Finance. Regulation and
Power Supply Policy

October 31, 1995

Mr. Frederick Gill
Senior Technical Manager
Accounting Standards Division
File 4440
American Institute of Certified Public Accountants
1211 Avenue of the Americas
New York, New York 10036-8775
Dear Mr. Gill:
The Edison Electric Institute (EEI) is pleased to have the opportunity to respond
to the AICPA Accounting Standards Executive Committee's (AcSEC) exposure
draft of a proposed statement of position (SOP) "Environmental Remediation
Liabilities".
EEI is the association of the United States investor-owned electric utilities and
industry affiliates worldwide. Its U.S. members serve 99 percent of all
customers served by the investor-owned segment of the industry. They
generate approximately 79 percent of all electricity generated by electric
utilities in the country and service 76 percent of all ultimate customers in the
nation.
EEI commends the AcSEC for creating a document that interprets and
consolidates financial accounting and reporting as it specifically relates to
environmental remediation liabilities. EEI believes that the benchmark criteria
established in paragraph B.18 of the SOP for liability recognition appear sound
and may help create uniformity in practice. However, EEI has some comments
to offer regarding the measurement of costs to be included in the accrual as
proposed in the SOP.

Mr. Frederick Gill
October 31, 1995
Page 2

Paragraph B.22 states that "costs to be included in the measurement are the
following:
a.
b.

Incremental direct costs of the remediation effort
Costs of compensation and benefits for employees to the extent an
employee is expected to devote time directly to the remediation
effort"

EEI believes that employee costs should only be accrued if they are determined
to be "incremental" costs; that is in the absence of the specific site requiring
remediation, these costs would not be incurred. Also, this would be consistent
with the proposed treatment of such costs in the Financial Accounting
Standards Board (FASB) project on accounting for liabilities for closure and
removal of long-lived assets, formerly known as nuclear decommissioning.
Given the pervasiveness of hazardous waste remediation, much of the
employee effort involved in remediation work might not meet this definition. EEI
believes that for many utilities, such costs might not be material on an
individual site basis, and the administrative cost to estimate, track and adjust
these costs on a period by period basis may exceed the benefit of recognizing
a comprehensive liability.
Paragraph B.24 states that fees to outside law firms for work related to the
remediation effort are considered incremental costs and should be included in
the remediation liability. Outside legal costs are typically accrued as the
services are rendered. Practice has implied that legal coats beyond those for
services rendered do not meet the definition of a liability and in particular do
not meet the criteria for accrual under Statement of Financial Accounting
Standards No. 5. EEI believes that the SOP proposal to include legal costs in
the remediation liability would expand the scope of this document to include the
broad issue of what legal costs meet the definition of a liability and when they
should be accrued. Such a broad scope should not be considered solely within
the context of environmental remediation. In addition, the level of defense
against potential remediation liability is at the discretion of management, which
may make it difficult to estimate even a range of cost. The hazardous waste
liability would be subject to significant volatility as the litigation strategy
changes. There should be extensive discussion and support provided for
requiring accrual of legal coats if consistency in practice is to be established.
That should be accomplished as a separate project from this SOP.

Mr. Frederick Gill
October 31, 1995
Page 3

The FASB is currently deliberating on a new standard for liabilities for closure
and removal of long-lived assets, which addresses nuclear decommissioning
costs, There are many similarities between hazardous waste remediation and
nuclear decommissioning. To the extent that it is appropriate and practical, this
SOP and the FASB should be consistent For example, the SOP does not allow
for factoring in the effects of future technology in the measurement of
hazardous waste liabilities, whereas the FASB is considering allowing the
benefit of future technology in the nuclear decommissioning accrual. While EEI
recognizes that such benefits may not in all cases be easy to estimate, we
suggest the SOP nonetheless allow for such estimates where they can be
supported.
The SOP would be effective for fiscal years beginning after December 15,
1995. A final document may not be issued until late 1995 or early 1996 and the
document may require a different measurement approach as compared to what
some utilities may do today. In addition, since the FASB is deliberating on a
similar type of liability with nuclear decommissioning, we strongly recommend
that the AcSEC consider delaying the effective date of the SOP until the FASB
reaches conclusions on the nuclear decommissioning liability.
Sincerely,

David K. Owens
DKO:dsk
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BROWNING-FERRIS INDUSTRIES
P.O. BOX 3151 • HOUSTON, TEXAS 77253 • 713/870-8 100

October 31, 1995
Mr. Frederick Gill
Senior Technical Manager
Accounting Standards Division, File 4440
AICPA, 1211 Avenue o f the Americas
New York, New York 10036-8775
RE:

EXPOSURE DRAFT
PROPOSED STATEMENT OF POSITION
ENVIRONMENTAL REMEDIATION LIABILITIES

Dear Mr. Gill,
Browning-Ferris Industries, Inc. sincerely appreciates your efforts to provide accounting guidance
with respect to certain environmental remediation liabilities. We are very interested in this area due
to our involvement in a number o f landfill remediation projects under the CERCLA and RCRA
programs. We welcome additional guidance related to the specific accounting for CERCLA and
RCRA related remedial liabilities, and we believe that additional standards regarding these
environmental remediation liabilities will bring greater consistency in accounting among those entities
currently addressing these issues. As a result, based upon our review o f the exposure draft, we offer
the following comments for your consideration.
Section B.9
Estimating environmental remediation liabilities involves an array o f issues at any point in time.
In the early stages o f the process, cost estimates can be difficult to derive because o f
uncertainties about a variety o f factors. For this reason, estimates developed in the early stages
o f remediation can vary significantly ; in many cases, early estimates later require significant
revision. The following are some o f the factors that are integral to developing cost estimates:
•

The extent and types o f hazardous substances at a site.

•

The range o f technologies that can be used fo r remediation.

•

Evolving standards o f what constitutes acceptable remediation.

•

The number and financial condition o f other potentially responsible p arties (PRP's) and the
extent o f their responsibility fo r the remediation (that is, the extent and types o f hazardous
substances they contributed to the site).
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BFI Comment — The ability to determine the estimate of liability will, as you indicated, be
influenced by many factors. We believe that the factors to be considered should be expanded
to specifically include the roles of the potentially responsible parties at the site as owner,
operator, generator or transporter. This is another very significant factor which should be
considered when developing cost estimates for environmental remediation liabilities.
Section B.18
Identification and Verification o f an Entity as a PRP. Receipt o f notification that an entity may
be a PRP compels the entity to action. The entity must examine its records to determine whether
it is associated with the site.
I f based on a review and evaluation o f its records and all other available information, the entity
determines that it is associated with the site, it is probable that a liability has been incurred
When all or a portion o f the liability is reasonably estimable, the liability should be recognized
BFI Comment — The. statement asserting that liability has been incurred solely as a result of
association with the site should be qualified to consider an entity's ability to avoid or limit
liability. A determination must be made at each point in the PRP process regarding whether
it is probable, as defined under Statement o f Financial Accounting Standards No. 5, that a
liability has been incurred considering all the facts and circumstances and the entity's defenses
against any assertion of liability. Liability may be avoided by a transporter who disposes of
w aste at a landfill selected by the generator. Liability may be avoided when the particular
hazardous substance contaminating a site was not present in the municipal solid waste or other
waste streams disposed of at the site by a transporter. These are ju st two o f many examples
where association with a remedial site does not justify a liability being recorded for any
am ount
Receipt o f Unilateral Administrative Order. (Excerpt). The cost o f performing removal actions
generally is estimable within a range, and recognition o f an environmental remediation liability
fo r costs o f removal actions generally should not be delayed beyond this point.
BFI Comment — The receipt o f a unilateral order requires the same scrutiny associated with
any other assertion in determining whether an entity has incurred liability. I f the assertion
o f liability is correct, the recognition may appropriately not occur, under certain
circumstances, until such time as associated costs are determined. For example, an entity may
challenge certain elements of the order and choose to contest the order in co u rt
Completion o f Feasibility Study. The feasibility study should be considered substantially
complete no later than the point at which the PRPs recommend a p roposed course o f action to
the EPA. I f the entity had not previously concluded that it could reasonably estimate the
remediation liability (the best estimate or, if no amount within an estim ated range o f loss was
a better estimate than any other amount in the range, the minimum amount in the range),
recognition should not be delayed beyond this point, even if uncertainties, fo r example, about
individual PRPs' shares and potential recoveries from third parties, remain.
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BFI Com m ent — The statement that liability has been incurred solely as a result o f the
completion of the feasibility study should also be qualified to consider an entity's ability to
avoid or limit liability. Here again, the key determination should be whether it is probable
that a liability has been incurred under the provisions of Statement o f Financial Accounting
Standards No. 5 and whether such liability is estimable. There are instances where,
subsequent to the completion of a feasibility study, an entity may still be unable to record any
liability — where there is no better estimate in a range than the minimum and the minimum
amount in the range is negligible.
Section B.23 (Excerpt)
Example o f incremental direct costs o f the remediation effort include the following:
•

Costs o f operation and maintenance o f the remedial action, including costs o f
postremediation monitoring required by the remedial action plan.

BFI Com m ent — While we concur that the above costs are incremental costs o f a remedial
effort, we strongly believe that these costs should only be accrued when they are both probable
and quantifiable as set forth under the provisions o f Statement o f Financial Accounting
Standards No. 5. When monitoring costs are probable and a time period for such monitoring
is estimable due to regulatory or other requirements, a liability should be recorded. However,
in those instances where monitoring costs are to be incurred for an unspecified or indefinite
period, such costs should be treated as period expenses.

Sections B.24 and B.25
B.24 — The costs o f legal work related to the remediation effort are to be included in the
measurement o f the remediation liability. Legal work usually will involve participation in the
determination o f (1) the extent o f remedial actions that are required, (2) the type o f remedial
actions to be used, and (3) the allocation o f costs among PRPs. The remediation effort also
includes the costs o f defending against assertions o f liability fo r remediation.
B.25 —Examples o f costs o f compensation and benefits fo r employees to the extent that it is
expected they will devote time directly to the remediation effort include the time o f •

The internal legal staff that is involved with the determination o f the extent o f remedial
actions that are required, the type o f remedial action to be used, and the allocation o f
costs among PRPs.

•

Technical employees who are involved with the remediation effort.

Estimates o f the compensation and benefits costs to be incurred fo r a specific site should be
made in connection with the initial recording o f the remediation liability and subsequently
adjusted at each reporting date to reflect the current estimate o f such costs to be incurred in the
future.
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BFI Comment — Sections B.24 and B.25 are, in our opinion, contradictory with FASB
Statement of Concepts No. 6, paragraph 26, which defines a liability as having the following
three characteristics:
1) A liability embodies a present duty or responsibility to one or more other entities that
entails settlement by probable future transfer or use of assets at a specified or
determinable date, on occurrence o f a specified event, or on demand.
2) The duty or responsibility obligates a particular entity, leaving it little or no discretion
to avoid the future sacrifice.
3) The transaction or other event obligating the entity has already happened.
In our opinion, the legal costs described in Sections B.24 and B.25 do not qualify as a liability
when the initial remedial liability is determined. Such costs do not become expenses o f an
entity until the legal work has been performed (whether inside or outside counsel is responsible
for the work). In effect, the position being taken in this exposure draft is that the intention
to spend funds on legal work by a potentially responsible party should be recorded as a cost
o f reducing the remedial liability which may ultimately be recorded. These legal costs are
subject to management control and should properly be reflected as expenses in the period the
costs are incurred. Environmental liabilities should not be subject to a different set o f
guidelines from the other contingent liabilities addressed by Statement of Financial Accounting
Standards No. 5. There is negligible difference, in our opinion, between legal costs to be
incurred in connection with environmental liabilities and those to be incurred in connection
with other potential contingent liabilities. In addition, the projection o f future legal costs
would be burdensome to reporting entities and would entail a number o f judgm ents relating
to significant uncertainties as to timing and magnitude o f future amounts that could be
involved.
Section B.59
Entities also are encouraged, but not required, to disclose the following:
a. The estimated timeframe o f disbursementsfo r recorded amounts if expenditures are expected
to continue over the long-term.
BFI Comment — We concur that the estimated future cash outflows associated with
environmental remediation should not be required to be disclosed in an entity's financial
statements. The ability to predict the stream o f those cashflows for numerous sites would be
burdensome to company m anagem ent
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Thank you for allowing us to respond to this proposed standard and we sincerely appreciate your
consideration o f our views. Please let us know if we can be o f any further assistance to you.
Very truly yours,

Greg A. R obertson
Divisional Vice President and
Assistant Controller
Financial Accounting
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October 30, 1995

Mr. Frederick Gill
Senior Technical Manager
Accounting Standards Division
American Institute of Certified Public Accountants
1211 Avenue of the Americas
New York, New York 10036-8775
Re:

Comments on the AICPA Proposed
Statement of Position for Environmental
Remediation Liabilities (File 4440).

Dear Mr. Gill:
We are concerned as to the broad scope of the proposed SOP, particularly as to the
criteria which establish the point-in-time when a liability is recordable. We believe that
the proposed SOP would result in changes to, or interpretations of, existing standards.
Accordingly, these should be addressed by the Financial Accounting Standards Board
(FASB) following their due process procedures. If the AICPA proceeds to issue a final
SOP, we believe that:
• Adoption of the SOP should be treated as a change in
accounting principle,
• The effective date should be postponed. The time period be
tween the effective date (years beginning after December 15,
1995) and the comment due date (October 3 1 , 1995) does not
provide enough time to seriously consider the comments, and
•

The final SOP should contain a statement that the application
of the SOP neither accelerates nor delays provisions of
SFAS No. 5.

1010501 .ARL
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\Ne also object to the blanket statement that equates an assertion of liability with the
probability that a liability has been incurred.
We encourage the AICPA to reexamine its conclusion that adopting the SOP should be
reported as a change in accounting estimate. We believe that adoption should be
treated as a change in accounting principle.
In the recent past, the AICPA has not found it necessary to promulgate policy associ
ated with such a broad topic as accounting for environmental remediation. Most com
panies are familiar with the due process procedures of the FASB but not with the
AICPA. For one, we do not believe that the effective date (years beginning after De
cember 15, 1995) provides enough time to seriously consider comments which are due
on October 31, 1995. Will the AICPA consider public hearings? Also, is the issuance
of the exposure draft an indication that the AICPA is unhappy with the FASB?
We are happy to have the opportunity to provide comments to the AICPA on this topic.
Very truly yours,

1010501 .ARL
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AICPAPROPOSEDSOP
ENVIRONMENTALREMEDIATIONLIABILITIES
DETAILEDCOMMENTS
Page 25, Paragraph B.3
We believe that there should be more elapsed time between the comment period and
the effective date of the SOP. Two months is not enough time to adequately consider
comments and allow for modifications to the proposed SOP. Also, since it is unusual
for the AICPA to be the issuer of broad based accounting policy, we were not aware of
the proposed policy until the proposed SOP draft was issued. There is generally dis
cussion in advance of FASB exposure drafts.
The Proposed SOP indicates that "the effect of initially applying the provisions of the
SOP will, in individual cases, have elements of a change in accounting principle and of
a change in accounting estimate, those elements often will be inseparable. Conse
quently, the entire effect of initially applying the provisions of the proposed SOP will be
reported as a change in accounting estimate". We believe that the AICPA should reex
amine this position and allow change in accounting principle treatment. As stated on
page xiii of the proposed SOP, a majority of respondents to a 1992 Price Waterhouse
survey had known environment related exposures that had not been accrued. The Pro
posed SOP provides detailed criteria and procedures for recognizing, measuring and
disclosing environmental remediation liabilities. These do not currently exist in authori
tative literature. Accordingly, implementation of the SOP should be considered a
change in accounting principle.
Page 27
Paragraph B-8
We disagree with the ACSEC conclusion "that there is an expectation that, if litigation,
a claim or an assessment has been asserted or is possible of assertion and if the re
porting entity is associated with the site, the outcome of such litigation, claim or assess
ment will be unfavorable. This is unfair in that it assumes guilt until innocence is
proven and provides undue encouragement to plaintiff attorneys. Unfortunately, a good
percentage of costs associated with superfund remediation are legal expenses which
do not result in any remediation.
Page 27
Paragraph B-13
This paragraph states that "at the early stages of the remediation process, particular
components of the overall liability may not be reasonably estimated. This fact should
not preclude recognition of liability". Also, Paragraph B-18 on page 28 establishes
1010501 .ARL
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benchmarks for establishing liability which includes Identification as a "potentially Re
sponsible Party". While there are some caveats in the text, the implication is that not
establishing a liability at this point should be treated as an exception. We disagree.
We believe that the benchmarks should be evaluation points. However, more impor
tance should be placed on the fact that it is usually not possible to estimate a liability
when notification is first received. We have no problem with the statement in para
graph B-17 page 28, that benchmarks should not be applied in a manner which would
delay recognition beyond the point at which FASB Statement Five's recognition criteria
are met. A statement in the SOP that recognition that benchmarks should not be ap
plied in a manner which would either accelerate or delay the recognition before or after
that point at which criteria of SFAS No. 5 are met, would be helpful.
Page 33
Paragraph B-24
We do not believe that all legal costs should automatically be included in the accrual
for environmental remediation costs. Costs to defend against the liability and in deter
mining whether or not an entity really is a responsible party should in our opinion be
expensed as incurred. These costs are incurred early-on before it can be determined
that there is a remediation liability and are not readily estimatable On the other hand,
legal costs associated with a remediation plan should be accrued because at that time
a remediation liability does exist and the legal costs could be better estimated.

1010501 .ARL
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B e th l e h e m St eel C o rp o ra tio n
BETHLEHEM, PA 18016-7699
M r Lonnie A Arnett
V ice P resident
and

C ontroller

October 27, 1995
Mr. Frederick Gill, Senior Technical Manager
Accounting Standards Division
File 4440
American Institute of Certified
Public Accountants
1211 Avenue of the Americas
New York, NY 10036-8775
Re:

File 4440
Environmental Remediation Liabilities

Dear Mr. Gill:
We have reviewed the Environmental Accounting Task Force's exposure draft of the
proposed A ICPA Statement of Position (SOP) on Environmental Remediation Liabilities.
While we believe Part I of the SOP may be useful to some who need to obtain a basic
understanding of major federal legislation on environmental remediation, we have no
enthusiasm for Part II of the document. We question whether additional guidance is required
and are concerned by the AICPA's transition from interpreting existing standards to
promulgating recognition and measurement criteria standards. We believe that any new
guidance on liability recognition and measurement should be addressed by the Financial
Accounting Standards Board (FASB) through normal due process.
Despite our concerns, we offer the following responses to the specific areas you asked to be
addressed:

Recognition
We believe the Superfund benchmarks and RCRA analogues are reasonable milestones within
the investigation and potential remediation process that can be used when evaluating the
probability that a loss has been incurred and the extent of that loss. However, we do not
agree that the requirements of the RCRA permitting process automatically lead to the
conclusion that it is probable that a remediation liability has been incurred. The only
conclusive benchmark is the completion of the feasibility or corrective measures study in
which the entities responsible for any remediation agree that remediation is required and

B e th l e h e m S te e l C o rp o ra tio n
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recommend a course of action to the regulatory authorities. We are also concerned that such
benchmarks will be used by bureaucratic regulators and auditors as the underlying reason to
record obligations rather than as a process for getting to the facts and circumstances
associated with each evaluation. This could result in companies recording general reserves to
satisfy the SOP, but still have significant uncertainty as to the requirement for and cost, if
any, of potential remediation, providing manipulative opportunities.

Measurement
We believe the cost of legal work can be an integral part of the environmental investigation
and potential remediation process. It should, therefore, be considered in measuring a probable
liability. However, we disagree that work performed by internal staff, including technical
employees involved in the assessment, investigation, and corrective measures process, should
be included in the measurement of the remediation liability. The liability should include only
those significant direct incremental costs that would not have been incurred, absent the
investigation and potential remediation process (i.e. costs of employees assigned full-time to a
specific remediation project). In addition, the internal cost associated with environmental
remediation activities is often insignificant in comparison to that of the outside consultants
and the administrative cost of capturing such internal data also far exceeds the benefit.
While we agree that the outside cost of outside legal work to defend against liability is a
direct cost of the investigation and potential remediation process, there should not be a
presumption that outside legal fees can be estimated. We believe negotiating with the EPA
and other regulatory authorities should be excluded from the measurement of any remediation
liability due to the uncertainty of the time frame and eventual outcome of negotiations.
Paragraphs B.28 and B. 29 of the SOP require that the measurement of the remediation
liability be based on the reporting entity’s estimate of what it will cost to perform all
elements of the remediation effort when they are expected to be performed. The SOP
indicates that the estimate should be based on remediation technology that exists currently,
but may take into account factors such as productivity improvements due to learning from
experience with similar sites and similar remedial action plans. This area needs further
discussion and consideration. Existing technology around the world is changing so rapidly
that to require environmental remediation liabilities to be recorded based on only known
existing remediation technology could lead to recorded amounts significantly in excess of the
reasonable ultimate costs. We are aware of situations in which the responsible parties agreed
that remediation was required but that existing technology was exorbitantly expensive.
Subsequently, in a relatively short term, technology was available that extracted valuable
resources from the remediation site that not only covered the cost of remediation, but
generated income.
In addition, the differences in guidance between the FASB and this SOP concerning the
measurement of liabilities for the decommissioning on nuclear power plants in terms of rates
used to discount liabilities and utilizing reasonable future advances in technology to measure
potential liabilities warrants further examination so that the measurement is consistent among
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nuclear decommissioning project or any other type of remediation project that spans several
years, the measurement criteria should be consistent.
The AcSEC has acknowledged the guidance on the discounting of liabilities in certain
circumstances in paragraph B.30 and the guidance on discounting of recovery assets at all
times in paragraph B.39 may produce counterintuitive results when applied in combination.
We believe there should be consistent treatment for both the asset and liability.

Summary
It is not the written environmental laws and regulations that are troublesome when
determining whether a remediation liability should be recognized. It is the policies of the
EPA and other regulatory authorities that are subject to much negotiation and potential
litigation that has significant uncertainty. There can be much debate, negotiation and
litigation over whether substances are hazardous and, if so, what is the required level of
remediation based on unnatural risk to human health and the environment.
We believe that SFAS No. 5, Accounting fo r Contingencies, provides adequate guidance on
the recognition and measurement of potential environmental remediation liabilities. We
believe the FASB should address whether new criteria are required for recognizing and
measuring environmental remediation liabilities and, if so, follow due process.
We appreciate the opportunity to comment on this proposed SOP.

Sincerely,

R C O elkers

Texaco Inc

Comptroller

2 0 0 0 W estch ester A venue
W hite Plains NY 1 0 6 5 0

October 3 0 , 1995
Frederick Gill
Senior Technical Manager
Accounting Standards Division, File 4440
A IC P A
1211 Avenue o f the Americas
N e w Y o rk, N e w Y o rk 10036-8775
Dear M r. Gill:
Texaco is pleased to offer the following comments regarding the Exposure D raft o f the proposed
Statement o f Position (SOP), Environmental Remediation Liabilities.
It is Texaco’s opinion that the recognition benchmarks cited in paragraph B .18 provide useful guidance
that should result in greater consistency in the timing o f recognizing environmental liabilities. Those
benchmarks should prove especially useful in applying the recognition criteria o f SFAS 5, Accounting f o r
Contingencies.
W e do not, however, agree that all internal costs o f compensation and benefits for employees involved with
the remediation effort should be included in the accrued liability for remediation w ork, as called for in
paragraphs B.22-B .25. Inclusion o f employee costs in the accrued liability should be limited to those
instances where such costs are substantial and w ill be incurred in connection w ith a specific remediation
project. Other internal employee costs, including legal costs, should be considered period expenses and be
expensed as incurred. Such internal costs are not incremental to the enterprise and are recurring in nature
regardless o f whether they relate to environmental remediation or not. I t is also our opinion that routine,
outside litigation costs should likewise be excluded from the accrued liability and be handled as period
expenses, since these expenses are unpredictable as to timing and amount.
Paragraph B .30 allows for the discounting o f remediation liabilities only when the amount and timing o f
future payments are fixed or reliably determinable.

Paragraph B .39 requires potential recoveries o f

amounts expended on remediation liabilities that are probable o f realization to be recorded at fair value,
i.e., at their discounted amounts. Conceivably, a liability could be recorded at its undiscounted amount
because future payments are not fixed or reliably determinable; however, the related potential recovery
which has become probable o f realization would be recorded at its discounted amount pursuant to
paragraph B.39. As a result, net assets would be understated. Accordingly, w e believe paragraph B .39
should be revised to require the discounting o f potential recoveries only when the related liability has been
discounted. This would be consistent with E IT F Issue 93-5, Accounting f o r Environm ental Liabilities.
The opportunity to offer our comments is appreciated.
V ery truly yours,

ECW:bbm
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Frederick Gill
S en io r T e c h n ic a l M a n a g e r

Accounting Standards Division
File 4440
AICPA
1211 Avenue of the Americas
New York, New York 10036-8775
RE:

Exposure Draft: Proposed Statement of Position;
Environmental Remediation Liabilities

D e a r M r . G ill:

Following a review of the Exposure Draft cited above, I wanted to provide some
thoughts on behalf of The Bankers Roundtable, which represents the nation’s largest
banking institutions.
In general, the goal of clarifying Financial Accounting Standards Board Statement no
5 in the area of environmental liabilities should be favored and the banking industry
welcomes the effort by American Institute of Certified Public Accountants. While
elements of the proposal have been termed controversial, specifically the inclusion of
legal and payroll costs, comments in this letter address unique issues for banking

institutions.
Background
Financial institutions--as lenders, lessors, guarantors, insurers, trustees and so o n -have indirect interests in real estate. As providers of credit or fiduciary services,
financial institutions may hold inchoate property rights should a borrower default, a
party fail to meet a term of a contract, a trust be placed in the hands of an institution
or an agreement fails for which the financial institution is a guarantor. In these
various relationships, financial institutions have diverse relationships and control over
properties.
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U n d e r c e rta in e n v iro n m e n ta l law s, lia b ility attaches to “ow ners o r o p e rato rs ” o f
fa cilities. F o r exam p le, u n d e r th e C o m p re h e n siv e E n v iro n m e n ta l Response,
C o m p e n s a tio n a n d L ia b ility A c t (C E R C L A or S u p e rfu n d ), jo in t a n d several, s trict
lia b ility attaches to ow ners o r operators o f a vessel o r fa c ility w h e re a release o r
th re a te n e d release o f a hazardou s substance has occured. A rg u a b ly a le n d e r, w h o
co u ld ta k e a p ro p e rty th ro u g h foreclosure, fits th e d e sc rip tio n o f a n o w n e r o r
o p e ra to r. T o a v o id th is re su lt, S u p e rfu n d has an e x e m p tio n fo r those secured p a rtie s
w h o h o ld “in d ic ia o f o w n e rs h ip ” to p ro te c t a security in te res t a n d w h o d o n o t
p a rtic ip a te in th e m a n a g e m e n t o f th e fa c ility .
C o u rt cases have p ro v id e d a d d itio n a l guidance o n w h a t th e term s o f th e e x e m p tio n
m e a n , at th e sam e tim e , cases have created u n c e rta in ty . S im p ly p u t, secured p arties
a n d fid u ciaries w h o do n o t ta k e over hazardou s w aste m a n ag e m e n t, except in an
ap p ro ve d re m e d ia tio n a c tio n , should n o t face e n v iro n m e n ta l lia b ility fo r b o rro w e r o r
tru s t a c tiv itie s .
W i t h som e u n c e rta in ty in th is area, th e Exposure D r a ft raises concerns fo r fin a n c ia l
in s titu tio n s th a t s h o u ld be easily addressed.
C o n cern s w ith Exposure D r a ft
T w o concerns w ith th e d ra ft press u p o n fin a n c ia l in s titu tio n s in th e ir v ario u s
re la tio n s h ip s to p ro p e rty th a t could in v o lv e th e specter o f p o te n tia l e n v iro n m e n ta l
lia b ility o r legal a ctio n .
F irst, rules exist govern in g th e lia b ility o f parties u n d e r th e e n v iro n m e n ta l laws.
W h ile fa r fro m p erfect, th e Exposure D r a ft s h o u ld n o t create o b lig atio n s th a t im p a c t
on a secured p a r ty ’s re la tio n s h ip to p ro p e rty o r th a t go b eyo n d legal re q u ire m e n ts .
S im p ly p u t, d e te rm in a tio n o f lia b ility u n d e r e n v iro n m e n ta l law s, w h ile n o t a science,
can be reaso n ab ly m easured b y b a n k in g in s titu tio n s u n d e r c u rre n t p ractice and th e
Exposure D r a ft should n o t im p ly a n y o b l i g a t i o n t o calculate o r d e te rm in e lia b ility
th ro u g h some n e w m e th o d o r device.
In s h o rt, as to triggering events, th e c u rre n t la w a n d guidance fro m th e
E n v iro n m e n ta l P ro te c tio n A g en cy rem ain s v e ry re levan t. F u rth e r, as to o b lig a tio n s o f
fin a n c ia l in s titu tio n s , c u rre n t la w p rovides guidance as to p ro p e rty assessments a n d
th e lik e a n d th e A IC P A Exposure D r a f t should n o t im p ly a n y n e w o b lig a tio n s in th a t
a re a .
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S econd, th e b a lan c in g o f lia b ilitie s against to ta l p o rtfo lio , a guide in F A S B N o . 5 ,
s h o u ld re m a in a b e n c h m a rk fo r fin a n c ia l in s titu tio n s in c alc u la tin g th e ir disclosures.

Recommendation
Again, limited to items of unique concern to financial institutions, a statement at the
appropriate place in the position statement might be appropriate and should be a
product of discussion with AICPA.
A suggestion fo r a s ta te m e n t, subject to re fin e m e n t, co u ld be as follow s:

Secured parties, guarantors, fiduciaries, lessors and similar parties, who have a potential
interest in property affected by environmental damage, operate underfederal and state legal
systems that provide certain standards fo r liability apart from other owners or operators o f
property. This Statement o f Position docs not affect in any way calculations made under such
legal regimes or require such parties to undertake information-gathering other than as required
by law.

Thank you for your consideration in this matter and I hope that we may engage in a
dialogue on the subject.
W i t h all best w ishes, I am
S in ce re ly ,

Alfred M. Pollard

N
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STEv e n W TASKER
Vice President-Controller

October 31, 1995

Frederick Gill
Senior Technical Manager
Accounting Standards Division, File 4440
American Institute of Certified Public Accountants
1211 Avenue of the Americas
New York, NY 10036-8775
Dear Mr. Gill:
Niagara Mohawk Power Corporation (NMPC) welcomes the opportunity to respond to
the AICPA’s exposure draft of a proposed Statement of Position - "Environmental Remediation
Liabilities." NMPC is an investor owned utility in Syracuse, New York with assets and
revenues at December 31, 1994 in excess of $9 billion and $4 billion, respectively.
NMPC is currently conducting a program to investigate and restore, as necessary to meet
current environmental standards, certain properties associated with its former gas manufacturing
process (MGP) and other properties which the Company has learned may be contaminated with
industrial waste. As a result of such program, NMPC has recorded an environmental liability
equal to $240 million consisting of approximately 90 sites with which NMPC has been or may
be associated with. Of the 90 sites, 47 sites are owned by NMPC.
Below are NMPC’s comments relating to the topics where the AICPA requested comment
and other comments of interest to NMPC.
1.

The AICPA requests comments on recognition benchmarks.
NMPC agrees the benchmarks, as established by Superfund and the Resource
Conservation and Recovery Act of 1976 (RCRA), are useful, but not always
appropriate when recognizing an environmental liability. NMPC agrees with the
SOP paragraph B17 which states "Benchmarks should not, however, be applied
in a manner that would delay recognition beyond the point at which FASB 5
Statement No. 5’s recognition criteria are met." NMPC uses some of the same
benchmarks, in addition to the FASB No. 5 criteria, when recognizing its
environmental liability.

2.

The AICPA requests comments on including certain legal costs in the
measurement of the environmental liability.
NMPC agrees with the AICPA when it states legal work plays an integral part in
the satisfaction of an environmental liability. However, if NMPC was spending
sizable legal dollars to defend against liability (or other legal costs subject to
accrual by the SOP) it is unlikely the FASB No. 5 criteria would be met given
the uncertainty of any litigation, not to mention the number of sites the Company
is or may be involved with and the various stages at which the legal and remedial
activity at these sites may be at. While NMPC believes it is more appropriate to
expense these legal costs as incurred, the Company does not believe there should
be rulemaking that prohibits an entity from accruing costs when the criteria of
FASB No. 5 is met. Therefore, NMPC believes the legal costs subject to accrual
in the SOP should be accrued when material and not as a regular component of
the environmental liability.

3.

The AICPA requests comments on the propriety of including the costs of
defending against liability in the measurement of the remediation liability.
For the reasons stated above in item 2, NM disagrees with the inclusion of costs
to defend against liability in the measurement of the remediation liability.
Additionally, if the AICPA recognizes that similar accruals are generally not
made in practice for other instances of litigation, why does the AICPA see
defending against liability related to environmental remediation differently?

4.

The AICPA requests comments on the differences that exist between the FASB’s
current project on decommissioning and this exposure draft.
Briefly, the FASB project on decommissioning states, the measurement of the
liability should be measured based upon discounted future cash flows. Discounted
future cash flows would be measured by estimated total costs using current prices
adjusting for inflation, efficiencies from experience and consideration of
reasonable future advances in technology. The discount rate used would be
consistent with guidance in FASB No. 106.
The exposure draft states measurement should consider current laws and
regulations, current technology, inflation and efficiencies from experience.
Furthermore, the exposure draft allows for the discounting of the obligation if the
aggregate amount of the obligation and the amount and timing of the cash
payments are fixed and determinable. The exposure draft does not mention a
discount rate to be used, but suggests SEC registrants should refer to SAB No.
92.
NM suggests, where possible, the FASB project and the exposure draft should
parallel one another, specifically in the area o f technology and discount rates.
See 5 below for NM’s preference for discounting environmental liabilities.

5.

The AICPA requests comments on the discounting of environmental liabilities and
the discounting of recoveries.
NMPC believes the criteria in ETTF No. 93-5 “Accounting for Environmental
Liabilities" (EITF No. 93-5) to be appropriate for discounting the environmental
liability and any asset established relating to recoveries. EITF No. 93-5 states
discounting environmental liability for a specific site to reflect the time value of
money is allowed, but not required, only if the aggregate amount of the liability
and the amount and timing of cash payments for that site are fixed and reliably
determinable. Any asset that is recognized relating to recoveries of a portion or
all of a liability that is measured on a discounted basis also should be discounted.
NMPC believes allowing discounting, as opposed to requiring discounting, is
more appropriate due to the number of uncertainties that exist relating to
environmental liabilities and the related recoveries.
Additionally, NMPC believes the discount rate used to measure the environmental
liability should be consistent with the guidance in SAB No. 92.
Other Comments
The last sentence in paragraph B29 states, “In many situations, current cost may
be an appropriate estimate of future cost. With respect to its environmental
liability, NMPC believes this statement to be accurate and would like the SOP to
promote this concept when the measurement criteria is uncertain (i.e. timing of
expenditures, efficiency gains, etc.). Approximately 75% of NMPC’s $240M
liability relates to sites associated with NMPC’s former gas manufacturing
process, where there is limited industry experience with MGP remediation.
Combining this limited industry experience with other factors, such as regulatory
involvement and PRP issues, the ability to accurately determine certain
measurement criteria may take years. Therefore, at this time, NMPC believes
current cost is an appropriate estimate of future cost.

Again, NMPC appreciates the opportunity to respond on the exposure draft. If you
should have any specific questions relating to the comments made herein, please call Mr.
Andrew Krebs at (315) 428-5907.
Sincerely,

Steven W. Tasker
Vice President-Controller
SWT:alb
SWT-55

Dennis G. Newkirk
Vice President and Controller
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October 31, 1995

Mr. Frederick Gill
Senior Technical Manager
Accounting Standards Division, File 4440
American Institute o f Certified Public Accountants
1211 Avenue o f the Americas
New York, New York 10036-8775
Dear Mr. Gill:
On behalf o f NL Industries, I am writing in response to the AICPA’s Exposure Draft dated June 30,
1995 relating to the Statement o f Position (“SOP”) on “Environmental Remediation Liabilities.” NL
supports most o f the positions set forth in the SOP and recognizes the benefit o f reducing the
diversity o f accounting practices that currently exist in this increasingly important area.
One provision o f the SOP that we strongly feel should be eliminated from the SOP is its requirement
to accrue for the “cost o f defending against liability .” Historically, litigation defense costs have been
treated as a period cost and expensed as incurred. We do not feel that a different accounting
treatment should be required for litigation costs related to environmental liabilities than for costs
related to defending against other liability issues.
We do not believe that litigation defense costs meet the definition o f a liability as set forth in
Statement o f Financial Concepts No. 6. Paragraph 36 o f the Statement sets forth the three essential
characteristics o f a liability.
1)

A liability embodies a present duty or responsibility to one or more entities that entails
settlement by probable future transfer or use o f assets at a specified or determinable date.

2)

The duty or responsibility obligates a particular entity, leaving it little or no discretion to avoid
the future sacrifice.

3)

The transaction or event obligating the entity has already happened.

N L Industries, Inc.
P.O. Box 4272 (77210). 16825 Northchase Drive, Suite 1200, Houston, TX 77060
Tel. (713) 423-3307. Fax (713) 423-3333

Mr. Frederick Gill
October 31, 1995
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Litigation defense costs do not have the second and third essential characteristics. Because a
company always has the discretion to change defense strategies, which change could significantly
impact the amount o f expected costs to accrue and possibly enable the company to entirely avoid the
future sacrifice, the second characteristic is not met. At the time the accrual would be made, the
services for litigation defense costs have not yet been performed and, therefore, the third
characteristic is not met.
While all costs related to environmental remediation are difficult to estimate, estimating the internal
and external cost o f defending against liability is particularly subjective. Defense strategies are
evolutionary and quickly-changing by nature and it is normally not practical to estimate future defense
costs. A company’s decision whether or not to vigorously defend against environmental liability
could result in a wide range o f plausible estimated costs. We feel that the subjective nature of
projecting defense strategies and estimating defense costs would result in too wide a range o f costs
and the lack o f comparability among companies’ results. Two companies that are PRPs in the same
remediation site could easily arrive at dramatically different amounts for accrued defense costs even
though they might have the same share o f clean-up costs.
Another area that could result in different accounting practices by companies with similar fact
patterns would be situations with companies involved in environmental litigation where the possible
damages may not result in environmental remediation but rather medical monitoring o f a class o f
individuals. One company might recognize a liability for defense costs due to the environmental
nature of the litigation, whereas another company might elect not to recognize any liability for future
defense costs because no remediation is expected to be required. The reader o f the financial
statements will not be better informed as the companies’ results o f operations would not be
comparable; therefore, we do not feel that accrual o f these defense costs passes the cost/benefit
analysis and continuing to expense these costs as incurred is the most reasonable solution.
If you have any questions regarding the letter, please contact me at (713) 423-3307.
Very truly yours,

DGN:sf
cc.
Robert Creager - Coopers & Lybrand

C:\DGN\1016GILL.WPD

Amoco Corporation
Mail Code 3105
200 East Randolph Drive
Post Office Box 87703
Chicago, Illinois 60680-0703
312-856-7264
Charles L. Hall
Assistant Controller

October 31, 1995
Mr. Frederick Gill
Senior Technical Manager
Accounting Standards Division, File 4440
American Institute o f Certified Public Accountants
1211 Avenue o f the Americas
New York, NY 10036-8775
Proposed Statement o f Position,
“Environmental Remediation Liabilities”
Dear Mr. Gill:
Amoco appreciates the opportunity to comment on the proposed Statement o f Position,
“Environmental Remediation Liabilities.” W e are very supportive o f the Accounting Standards
Executive Committee’s efforts to provide useful guidance on a very challenging area o f
accounting. We believe the proposed Statement o f Position will be o f significant benefit to
financial statement preparers and auditors. However, as discussed below, we believe there are
three areas, each o f which the AICPA acknowledged in its cover letter as requiring particular
attention, which warrant the Committee's reconsideration.
Recognition Criteria
Paragraph B.7 provides definitive guidance as to the recognition criteria which is substantially
flawed for some situations. The proposed SOP discusses environmental remediation primarily in
the context o f third-party sites and other sites that have been used for waste disposal, and have
fallen under scrutiny by a regulatory agency. The recognition test in the first bullet o f paragraph
B.7 may adequately fit this type o f situation. However, the overwhelming majority o f sites that
require remediation by an integrated oil company are operating locations, not waste disposal sites,
and may never be the subject o f threatened litigation or regulatory pressure. The proposed
recognition test docs not adequately address these situations.
The language in paragraph B.7 would preclude accrual o f remediation costs for a site unless at
least a threat o f litigation is considered probable. This standard would preclude accrual, for
example, for a site such as one o f thousands o f service station sites where a company intends to
perform required remediation before any litigation becomes an issue, thus causing litigation never
to be threatened. Nevertheless, remediation is required by law, must be performed, and should be
accrued for when known. As a minimum, the language in the first bullet o f paragraph B.7 should
be modified to require recognition if “ ...assertion o f litigation, a claim, or an assessment is
probable unless remediation is performed.”
Furthermore, there may be situations in which an entity has discovered it has caused

contamination that could cause risk to human health or the environment. It may be that because of
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remoteness, relatively minor nature o f the contamination, or other factors, future threat of
litigation is reasonably possible but not probable but that, because o f the potential magnitude o f
such reasonably possible litigation, possible adverse publicity, or other factors, the entity has
decided it must remediate the contamination. Paragraph B.7 would inappropriately preclude
recognition o f this obligation. In this type o f situation, the SOP should prescribe accrual because
the loss is probable, even thought it may not be probable that litigation or threat o f litigation will
be involved.
Costs to be Included
The proposed SOP would significantly change Generally Accepted Accounting Principles by
requiring the accrual o f costs as part o f an environmental liability that now are not accrued under
GAAP in this or analogous situations. We do not believe this change in GAAP is appropriate and,
if it were, an SOP would not be the appropriate vehicle for the change.
Specifically, we agree with paragraph B.22, including the requirement to accrue employee costs
that are part o f the direct remediation effort. As a practical matter, these will seldom be material
for most entities. We would recommend that paragraph B.25 be expanded to clarify that these
costs do not include overhead allocations or corporate oversight activities. However, we strongly
object to the proposed requirement in paragraphs B.23 and B.24 that costs o f legal work be
included in measurement o f the liability. This requirement is both conceptually flawed, and
impractical.
Conceptually, an entity may have a liability for remediation costs, for income taxes, for
performance under a commercial contract, or for other reasons. In various situations, the amount
o f these liabilities may be a subject o f dispute between involved parties, and may require
negotiation or even adjudication to resolve the dispute. If an entity were to decide not to represent
itself competently in the dispute it might well be compelled to pay more than its fair share o f any
such liability. Nevertheless, the costs o f representing the entity's interests are not part o f the
liability, but are an ongoing cost o f doing business. It is not consistent with GAAP to include in
each period's tax accrual an estimate o f the cost o f being audited in the future. A reporting entity
accrues its best estimate o f its tax liability, knowing it may be called upon to justify that its
liability is not higher. Certainly, GAAP does not require the tax liability to include the future cost
o f having tax attorneys on staff or engaged externally to answer any questions from the IRS,
notwithstanding the fact that if the entity were not prepared to answer such questions competently,
it could expect to be asked to pay a higher amount than its fair tax liability. Similarly, it would be
an inappropriate change in GAAP to require the accrual o f future cost to have attorneys on sta ff or
engaged externally to help assure an entity is assessed only its rightful liability for remediation.
As a practical matter, it is seldom possible to reasonably estimate attorney’s fees in litigation.

Consequently, a recorded liability that included estimated attorney’s fees would not be more
precise than one that did not, even if the attorney’s fees were conceptually part o f the liability.
Accordingly, we do not believe it is either useful or conceptually appropriate to prescribe that
estimates o f future legal costs be accrued currently.
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Relationship to the Ongoing FASB Project on Dismantlement
Many o f the issues addressed in the proposed SOP are related to issues that are part o f the
Financial Accounting Standards Board’s project, previously limited to decommissioning o f nuclear
power plants, now expanded to include abandonment and dismantlement o f other long-lived assets.
Although the proposed SOP will provide much needed information and guidance that will not be
affected by the FASB's project, there are several areas in which conformity between the two
projects is important. The issues discussed above on recognition criteria and costs to include in
the accrual are examples o f issues that are common to the two projects. Consequently, it would
seem appropriate to either delay issuance o f the proposed SOP until these issues have been
addressed by the FASB, or revise the proposed SOP to avoid changing current practice with
respect to these issues.
Again, we appreciate the opportunity to provide these comments, and would be happy to answer
any questions you might have regarding them or to provide any additional information that might
be useful.
Sincerely,

C. L. Hall
/jlh

Mobil Corporation

3225 GALLOWS ROAD
FAIRFAX. VIRGINIA 22037-0001

RO BE R T C MUSSER

October 30, 1995

CONTROLLER

Mr. Frederick Gill
Senior Technical Manager
Accounting Standards Division
American Institute of Certified Public Accountants
1211 Avenue of the Americas
New York, NY 10036-8775

FILE 4440-PROPOSED SOP
ENVIRONMENTAL REMEDIATION
LIABILITIES
Dear Mr. Gill:
We are pleased to comment on the proposed Statement of Position (SOP) entitled,
"Environmental Remediation Liabilities".
While the proposed SOP provides more detailed guidance on the application of existing
literature to the recognition, measurement, and reporting of environmental costs, it also
has two significant departures from general practice. The first is the requirement to
accrue both external and internal legal fees as well as the cost of internal technical
employees who are involved with the remediation effort. The second departure is the
requirement to record probable recoveries at fair value, i.e., discounted present value
when the related liabilities are not discounted. We are opposed to both of these
changes.

LEGAL COSTS
We believe that the costs of legal services, both external and internal, are period costs
and should be expensed when they are incurred. AcSEC argues in the proposed SOP
that these costs should be included in the liability because legal work is an integral part
of the satisfaction of an environmental liability. We agree that legal issues are integral
to environmental remediation, but we do not believe that this relationship supports
accruing legal costs as part of the liability.

Mobil
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An environmental remediation liability is recorded when it is probable that the company
is required to participate in the remediation of past environmental damage. In our view,
there are two aspects to this remediation effort. The first is the actual work that will
accomplish the remediation and the second is ongoing corporate governance. The only
costs that should be included in the liability are those related to the actual work and
would include all the incremental direct costs listed in paragraph B.23 of the proposed
SOP except legal fees.
We consider legal services to be part of the ongoing corporate governance process.
Also included in this process would be the costs of such activities as accounting and
auditing as well as certain management decision making. These activities can optimize
compliance, minimize cost, and ensure adequate controls, but they have never performed
any of the actual work of remediating the environmental damage. For this reason, they
are appropriately charged to earnings in the period they are incurred.
EMPLOYEE COSTS
We do not believe that employee costs can be analogized to the costs of outside
consultants. Employees are generally not used for the purpose of working on a specific
project, but rather for a range of job responsibilities, which change as the company's
objectives change. This employer/employee relationship contrasts with the relationship
of an outside contractor, whose responsibilities are oriented to a specific project and
whose business relationship is terminated at the time the project ends. Finally, from a
practical standpoint, we believe that the numerous uncertainties surrounding a specific
remediation effort and the significant time span over which this effort extends, precludes
a reasonable estimate of the costs of the employees who are and will be involved in the
remediation effort.
RECOVERIES
In accordance with EITF 93-5, the proposed SOP requires recognition of an asset
relating to claims for recovery only when recovery is deemed probable. However, the
proposed SOP additionally requires that measurement of these claims be recorded at fair
value, recognizing the time value of money. The proposed SOP indicates that AcSEC
felt constrained by existing literature that compelled it to require this accounting. It would
be helpful if this comment was expanded as it is quite clear to us that EITF 93-5 requires
discounting of claims for recovery only when the remediation liability is discounted. We
believe that the requirement in the proposed SOP to discount claims, regardless of
whether the related liability is discounted, will produce nonsymmetrical financial results
and we strongly urge that it be changed so that the final SOP is consistent with EITF 935.
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OTHER
For your information, we have attached to this letter a summary of suggestions that we
believe will improve the accuracy of the information about the laws and regulations in
both Parts I and II. In this attachment, we have reproduced the affected paragraphs with
shaded areas denoting additions and lines through those words we believe should be
deleted.

Very truly yours,

Robert C. Musser
Enclosure
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PART 1 - OVERVIEW OF ENVIRONMENTAL LAWS AND REGULATIONS
Chapter 2
ENVIRONMENTAL REMEDIATION LAWS
A.9
The vast majority of federal environmental remediation provisions are contained
in the Superfund laws - the Comprehensive Environmental Response, Compensation,
and Liability Act (CERCLA) and the Superfund Amendments and Reauthorization Act
(SARA) - and in the corrective action provisions of RCRA. Typically, the EPA utilizes
Superfund to clean up facilities that are abandoned or inactive or whose owners are
insolvent; however, Superfund can be and is also applied to sites still in operation.
RCRA provisions apply to hazardous waste treatment, storage and disposal facilities that
have been used to manage or are currently being used to manege hazardous waste and
are still in operation or have closed recently.
A. 13 Petroleum and any derivative or fraction that is not specifically listed or designated
as a hazardous substance are specifically excluded from the federal definition of a
hazardous substance contained in Superfund. Also excluded are natural gas, natural gas
liquids, liquefied natural gas, and synthetic gas of pipeline quality. (Discharges of
petroleum into the surface waters or shorelines of the United States are covered under
several other federal laws.) The protection afforded by this petroleum exclusion is
narrow, however. For example; lead (a hazardous substance) that is added to gasoline
would not be oovered by the petroleum exclusion because it is not an indigenous
constituent of petroleum. Further, Many state laws that are analogous to Superfund do
not provide for a petroleum exclusion.
A.19 Costs to a PRP may include cleanup costs (containment, removal, remedial
action), enforcement costs (for example, legal), government oversight costs, and natural
resource damages (see the section herein entitled "Natural Resource Damages Under
Superfund" on page 13). Though CERCLA does not provide for personal injury or
property damage suits, suits for injury to health or property (referred to as toxic torts)
may also be brought by third parties under various legal theories. if a n entity is involved
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A.30 Public Comment and Record of Decision. The program decide d on is contained
in a Proposed Remedial Action Plan (PRAP), which is made available to interested
parties for public comment. After reviewing any public comments received, the EPA
modifies the remedial plan, if necessary, and issues a Record of Decision (ROD), which
specifies the remedy, as well as the time frame in which the remedy is to be
implemented. The final ROD is part of the written administrative record.
A.47 Natural resource damage claims can include not only actual restoration costs and
lost use values, but also
nonuse values, such as the
intrinsic public value of protecting or restoring resources that may not be used but are
valuable for the mere existence.
A.53 RCRA Facility Assessment The RCRA facility assessment (RFA) identifies areas
and units at the facility from which hazardous waste or hazardous waste constituents
may have been released and collects all existing information regarding the releases. The
RFA may be conducted by the EPA or the EPA's contractors, or by the facility owner
There is no analogous stage in the Superfund remediation process.Thisstageis
analogous to a Superfund site placement on the NPL.

Chapter 3
POLLUTION CONTROL AND PREVENTION LAWS
A.84 The act authorizes cleanup, injunctive, and cost-recovery actions where an
imminent hazard is caused by pollution. It also prohibits the discharge of oil and other
hazardous substances to the navigable waters of the United States, imposes a criminal
penalty for failure to notify the appropriate entity of such discharges,
s,and provides for citizen suits.
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Chapter 4
OTHER ENVIRONMENTAL LAWS
A.93 The TSCA regulates the manufacture, processing, and distribution in commerce
of chemical substances and mixtures capable of causing on adverse reaction to the
environment or to health.a
.
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TSCA may
requires testing and imposes use restrictions, along with requirements for the reporting
and retention of information on the risks of TSCA-regulated substances.
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Part II - ACCOUNTING GUIDANCE

B.2
This SOP provides guidance on accounting for environmental remediation liabilities
and is written in the context of operations taking place in the United States; however, the
accounting guidance in this SOP is applicable to all the operations of the reporting entity.
This SOP does not provide guidance on accounting for pollution control costs with
respect to current operations or on accounting for costs of future site restoration or
closure that are required upon the cessation of operations or sale of facilities as such
current and future costs and obligations represent a class of accounting issues different
from environmental remediation liabilities. 10 This SOP also does not provide guidance
on accounting for environmental remediation actions that are undertaken at the sole
discretion of management and that are not induced by the threat of assertion of
litigation, a claim, or an assessment. Furthermore, this SOP does not provide
d
n
a
re
th
guidance on recognizing liabilities of insurance companies for unpaid claims or address
asset impairment issues.

Chapter 5
RECOGNITION OF ENVIRONMENTAL REMEDIATION LIABILITIES
B.8
Given the legal framework within which most environmental remediation liabilities
arise (CERCLA, RCRA), AcSEC concluded that there is an expectation that, if litigation,
a claim, or an assessment has been asserted or is probable of assertion and if the
reporting entity is associated with the site - that is, if it in fact arranged for disposal of
hazardous substances found at a site or transported hazardous substances to the site
or is the current or previous owner or operator of the site - the outcome of such litigation,
claim, or assessment will be unfavorable.
B.18
In some cases, an entity will be able to reasonably estimate a range of its
liability very early in the process because the site situation is common or
similar to situations at other sites with which the entity has been associated
(for example, the remediation involves only the removal of underground
storage tanks (USTs)a
l
m
cite
so
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n
in accordance with
the UST Program). In such cases, the criteria for recognition would be met
and the liability should be recognized. In other cases, however, the entity
may have insufficient information to reasonably estimate the minimum
amount in the range of its liability. In these cases, the criteria for
re co g n itio n w o u ld not be m e t at this tim e.
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Chapter 6

MEASUREMENT OF ENVIRONMENTAL REMEDIATION LIABILITIES
B.24 The costs of legal work related to the remediation effort are to be included in the
measurement of the remediation liability. Legal work usually will involve participation in
the determination of (1) the extent of remedial actions that are required, (2) the type of
remedial actions to be used and (3) the allocation of costs among PRPs. The
remediation effort also includes the costs of defending against assertions of liability for
remediation. Costs of services related to routine
environmental
compliance matters and litigation costs involved with potential recoveries are not part of
the remediation effort. Litigation costs involved with potential recoveries should be
charged to expense as incurred until realization of the claim for recovery is considered
probable and an asset relating to the recovery is recognized, at which time any remaining
such legal costs should be considered in the measurement of the recovery. The
determination of what legal costs are for potential recoveries rather than for determining
the allocation of costs among PRPs will depend on the specific facts and circumstances
of each situation.
B.34 There are numerous ways to allocate liabilities among PRPs. The four principal
factors considered in a typical allocation process are:
a. Elements of fair share. Examples are the amount of waste based on volume;
the amount of waste based on mass, type of waste, toxicity of waste; the
length of time the site was used.
b. Classification of PRP. Examples are site owner, site operator,
transporter of waste, generator of waste.
c. Limitations on payments. This characteristic include any statutory or
regulatory limitations on contributions that may be applicable to a PRP. For
example, in the reauthorization of CERCLA, it has been proposed tha t the
statute limit the contribution of a municipality to 10 percent of the total
remediation liability, irrespective of the municipality's allocable share.
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OHIOEDISON
The Energy, M a kers

Harvey L Wagner
Comptroller

October 27, 1995

Mr. Frederick Gill, Senior Technical Manager
Accounting Standards Division
File 4440
American Institute of Certified Public Accountants
1211 Avenue of the Americas
New York, New York 10036-8775
Dear Mr. Gill:
Ohio Edison Company welcomes the opportunity to comment on the AICPA
Accounting Standards Committee’s (AcSEC) exposure draft of a proposed statement of position
(SOP) "Environmental Remediation Liabilities."
In general, Ohio Edison supports the guidance put forth in the exposure draft and
commends the AcSEC for developing a document that should eliminate much o f the diversity in
practice regarding accounting and reporting for environmental remediation liabilities. Ohio Edison
offers the following specific comments.
Paragraph B.27 states, in part, "AcSEC concluded that fo r purposes o f measuring
environmental remediation liabilities, the measurement should be based on enacted laws and adopted
regulations and policies. No changes therein should be anticipated. " While we agree in principal
with this specific guidance, we believe the measurement of the liability should also include
consideration of known future changes in laws, regulations and policies existing at the date of the
financial statements.
In some instances, the provisions in the exposure draft are in conflict with FASB’s
tentative conclusions reached in connection with its project on accounting for liabilities for closure
and removal of long-lived assets. Where there is overlap, AcSEC and FASB should attempt to make
the two documents as consistent with each other as possible.
FASB’s project allows the measurement of the liability (based on discounted future
cash flows) to take reasonable future advances in technology into consideration. AcSEC’s exposure
draft in paragraph B.28 states that "current measurements should be based on remediation technology
that exists currently." Ohio Edison believes that AcSEC’s exposure draft should be changed to be
consistent with FASB’s project by allowing for consideration o f future advances in technology.
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Paragraph B.29 of the exposure draft states "in many situations, current cost may be
an appropriate estimate o f future co st." Paragraph B.30 states "the measurement o f the
liability...may be discounted to reflea the time value o f money if the aggregate amount o f the
obligation and the amount and timing o f cash payments fo r the liability being discounted are fixed
or reliably determinable." FASB’s tentative conclusions are that the decommissioning liability should
be based on discounted cash flows (as opposed to current cost). Ohio Edison believes that AcSEC
should make its document consistent with the approach put forth in FASB’s final document.
The proposed SOP would be effective for fiscal years beginning after December 15,
1995. Because of the similar issues being addressed by AcSEC in this project and FASB in their
project on accounting for liabilities for closure and removal of long-lived assets, Ohio Edison
believes issuance of the SOP should be delayed until FASB reaches final conclusions. The effective
date of the SOP should be moved back to allow companies adequate time to make provisions for
compliance.
Ohio Edison appreciates the opportunity to express its viewpoint on this phase of the
due process regarding the project on environmental remediation liabilities. We hope these comments
will be beneficial as AcSEC deliberates the issues in developing a final standard.
Sincerely,

Eli Lilly and Company
Lilly Corporate Center
Indianapolis. Indiana 46285
(317) 276-2000

October 30, 1995

Mr. Frederick Gill
Senior Technical Manager
Accounting Standards Division, File 4440
American Institute of Certified Public Accountants
1211 Avenue of Americas
New York, NY 10036-8775
Dear Mr. Gill:
We appreciate the opportunity to respond to the exposure draft regarding the
proposed Statement of Position (SOP), "Environmental Remediation Liabilities".
We have considered the proposals delineated in the SOP and overall support
the issuance of the SOP. However, there are several areas which we wish to
comment upon.
Paragraphs B.22 through B.25
The proposed requirement to accrue for legal costs in connection with
remediation liabilities and not other types of litigation is inconsistent with current
accounting practices. The issues associated with these costs are far broader
than environmental liabilities and should not be dealt with in this SOP. We
believe accruals should only be made once legal services have been rendered.
Our own experience with respect to legal fees associated with environmental
issues would further lend support to ones inability, even under FAS 5 criteria, to
properly estimate the cost.
At the time when a company is notified of its potential liability for a Superfund
site (by government notice or a lawsuit), it is very difficult to give an accurate
estimate of the amount of outside counsel and consultant fees which will be
necessary to successfully manage the case. Initially, a company has virtually
no information about its relative contribution to the site, the technical aspects
and costs of the remediation or the responsibility and financial viability of other
PRP's. It has been our experience that sites which appear similar based on the
initial notice result in vastly different expenditures of outside counsel fees and
internal resources, based on the complexity of the legal and technical issues
and the litigiousness of the parties involved. Thus, we believe that it is
impossible to give any meaningful estimate of the expected costs of defending a
Superfund case.

Mr. Frederick Gill
Page 2
October 30, 1995

With regard to internal legal staff and employee costs, we also disagree with the
proposed accounting in the SOP. We believe internal legal and employee
costs directly related to environmental remediation efforts are period costs.
Internal costs incurred in addressing environmental remediation is an ongoing
business process and relates more to a company's business decision as to how
they utilize employee resources. Accounting treatment for internal employee
costs should be no different for environmental remediation efforts than product,
patent or other types of litigation. In addition, estimating the future liability would
be extremely difficult and most likely require additional accounting personnel,
systems and overhead to monitor.
Also, pursuant to paragraph B.22 of the SOP, postremediation monitoring costs
should be included in the estimate of the environmental remediation liability
accrued; we disagree that these costs should be accrued. Instead they should
be expensed as incurred and would be treated as an ongoing cost of doing
business.
Paragraphs B.28 and B.29
We believe it is appropriate to take into account productivity improvements due
to learning experiences when estimating the total remediation liability.
However, such estimates will be subjective and require frequent monitoring and
adjustment.
Paragraph B.37
We disagree with the concept that in cases where a potentially responsible
party (PRP) cannot pay its allocable share of the joint and severable
remediation liability the other parties must absorb the cost. The SOP which
requires each individual party at a Superfund site to evaluate the financial
position of other PRP's and accrue for the potential insolvency or other
nonpayment of shares is unrealistic and is counter to the basic principles of
Superfund.
Under the law, the Superfund was established by Congress to pay for
remediation of sites where there were not responsible parties. In the
re authorization of Superfund, it is very likely that the Superfund will become
even more available to fund orphan shares and ensure that each PRP assumes
only its "fair share" of liability at the site. In addition, often it is parties with very
small shares at the site which become insolvent and the additional liability is not
material to the remaining parties. The extensive effort that would be necessary
to track the financial condition at each site where a company is a PRP would
typically not be justified by the additional information which would be made
available.
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Thus, we do not believe it is practicable to assess the financial condition of all
PRP's and continually assess their financial condition on an ongoing basis. For
instance, how would you determine the financial condition of a non-public
company which was having serious financial difficulties but is not yet in
bankruptcy? Estimating an appropriate share of the liability will be an extremely
difficult and costly process involving extensive legal and technical analysis.
We believe a more practical approach, if required, would be to accrue another's
liability only when public notice and evidence is given by the government,
courts, attorneys and/or PRP that a PRP cannot pay its allocable share. Until
such public notice is given, the other PRP's would have no obligation from a
financial reporting standpoint to accrue another PRP's allocable cost. This
approach would at least prevent subjective and divergent practices regarding
the accrual of another PRP's liability until such time as it is certain the PRP or
Superfund will be unable to pay.
Paragraph B.39
In this paragraph, a potential recovery must be recorded at fair value,
considering time value of money, regardless of whether the related liability was
discounted and even though the timing of recovery is estimated. We disagree
with this concept because it results in asymmetrical treatment with the related
liability, which can only be discounted if the amount and timing of payments are
reliably determinable. We believe the discounting of environmental liabilities
and recoveries be subject to the same accounting rules and treatment.
If you have any questions regarding our response or would like to discuss our
response, please feel free to call me at (317) 276-2024 or G. Michael Marvel at
(317) 276-7466.
Sincerely,
ELI LILLY AND COMPANY

Arnold C. Hanish, Director, Corporate Accounting
and Chief Accounting Officer
ACH/me
cc: Mr. E. W. Miller
Mr. W. A. Stanford

KERR MCGEE CORPORATION
KERR-McGEE CENTER

•

OKLAHOMA CITY OKLAHOMA

73125

October 31, 1995
J MICHAEL RAUH
VICE PRESIDENT AND CONTROLLER

Mr. Frederick Gill, Senior Technical Manager
Accounting Standards Division, File 4440
American Institute of Certified Public Accountants
1211 Avenue of the Americas
New York, NY 10036-8775
Dear Mr. Gill:
Kerr-McGee Corporation is pleased to have this opportunity to comment on the AICPA's exposure draft of
the proposed Statement of Position, "Environmental Remediation Liabilities." In general, we concur with
the recognition and measurement principles and the financial statement presentation and disclosures as
set forth in the exposure draft; however, we do not believe that an additional accounting standard is needed
nor should remediation costs related to former operations be reported as a component of operating profit.
We ask the Accounting Standards Executive Committee to consider the following before deciding to issue
a final Statement of Position.
We question the need for additional authoritative literature to specifically address the accounting for and
reporting of environmental remediation liabilities. The exposure draft seems to be a compilation of existing
literature. It is our view that the current literature extends to environmental liabilities without the issuance
of this exposure draft as a final SOP.
The benchmarks as defined in paragraph B.18 appear to be sound and useful aids in determining the
timing for recognition of environmental remediation liabilities. The use of these benchmarks, however, does
not alter the recognition, measurement, and disclosure criteria as set forth by the Financial Accounting
Standards Board in FAS No. 5 and Interpretation No. 14. APB Opinion 22 provides adequate guidance
on the disclosure of accounting policies. Its requirements already extend to an entity's policy regarding
environmental obligations without additional standard setting as proposed in paragraphs B.49 and B.50.
In addition, the Securities Exchange Commission, FASB, and Emerging Issues Task Force have addressed
the discounting and offsetting of liabilities and potential recoveries. Most of the encouraged disclosures
in paragraph B.59 has been addressed by the SEC directly or indirectly through the issuance of Staff
Accounting Bulletin 92, Financial Reporting Release No. 36, Items 103 and 303 of Regulation S-K, and
comment letters issued by the staff. The disclosures required by SOP 94-6, "Disclosure of Certain
Significant Risks and Uncertainties," also extend to environmental liabilities. Thus, the issuance of this
exposure draft as a composite SOP on accounting for and reporting of environmental remediation liabilities
is not necessary.
Although legal and technical costs can be a material portion of the cost of resolving an environmental
remediation liability, the cost of compensation and benefits for employees performing legal and technical
work should not be required to be included in the measurement of a remediation liability as proposed in
paragraphs B.22 through B.25. An initial estimate and the subsequent adjustment of these amounts would
be, in most cases, subjective and as such is not reasonably estimable.
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We do not believe that remediation costs related to former operations should be reported as a component
of operating profit as proposed in paragraph B.45. In cases where an entity merely appears in the chain
of title and did not operate the facility or transport materials to the site from which a current remediation
liability results, the costs clearly represent nonoperating items that should not be included in the
determination of operating profit. We do not view this type of past environmental remediation cost as a
regular cost of conducting our ongoing business. We find this to be the case particularly when the
remediation liability results from significant changes in the laws and regulations that were in effect at the
time and the facilities were operated or the materials disposed of in a manner that complied with those
existing regulations. We are not proposing that environmental remediation costs related to inactive sites
be classified as other income/expense in a 10-K income statement, but that these costs be included in total
costs and expense but considered to be a nonoperating item in the determination of operating profit.
Our comments are respectfully submitted, and we are confident that the Accounting Standards Executive
Committee will give due consideration to them in developing the proposed Statement of Position on
environmental remediation liabilities.

Sincerely,

Monsanto
Monsanto Company
BRUCE R. SENTS

800 N Lindbergh Boulevard

Vice President

St Louis. Missouri 63167

and Controller

Phone: (314) 694-6874

October 24, 1995

Mr. Frederick Gill
Senior Technical Manager
Accounting Standards Division
American Institute o f Certified
Public Accountants
1211 Avenue o f the Americas
New York, New York 10036-8775
File Reference 4440
Re: Proposed Statement of Position - Environmental Remediation Liabilities
Dear Mr. Gill:
We are pleased to present Monsanto Company’s comments on the exposure draft o f the proposed
statement o f position regarding environmental remediation liabilities (“the draft SOP”). In
general, we concur with approach taken in the draft SOP and feel that it provides appropriate
guidance that will improve the accounting for environmental liabilities. In particular, we agree
with the approach o f using the stages o f the Superfund remediation process and the RCRA
analogues as benchmarks in evaluating the need to record a liability.
However, there is one aspect that we believe should be reconsidered for inclusion in the SO P’s
final form. Specifically, the costs o f internal legal staffs, as well as the costs o f technical staffs
involved with the remediation effort, should not be included in the measurement o f remediation
liabilities. While they may be significant, we feel that it is inappropriate to include these costs in
such reserves. This proposal is a departure from the current method o f accounting for other
liabilities which do not require the accrual o f such costs. It has been our experience that such
costs are generally fixed in nature and are part o f M onsanto’s on-going cost o f doing business.
As such, they should continue to be expensed as incurred. This reasoning is also extended to the
requirement in paragraph B. 24 that the costs o f technical staffs involved with the remediation
effort be included in the measurement o f the liability.
The proposed approach o f including internal staff costs in the measurement process begs the
question o f why it should stop with accrual o f just legal and technical costs. For example,
corporate or plant accounting staffs will be involved with the preparation o f the analyses to
estimate these liabilities and to monitor the adequacy o f the reserves on an on-going basis.

Depending upon the circumstances, these activities could involve significant amounts o f time and
effort.
Estimating internal staff costs and preparing subsequent revisions to these estimates can most
likely be accomplished without incurring excessive costs. However, we question the true
cost/benefit o f this exercise given their fixed nature.
Should the Task Force have any questions regarding our position, we would be happy to discuss
them in greater detail.
Sincerely,

Bruce R. Sents
Vice President and Controller
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PANHANDLE EASTERN CORPORATION
America s Natural Gas Transportation Company
Sandra P. Meyer

October 27, 1995

Mr. Frederick Gill
Senior Technical Manager
Accounting Standards Division, File 4440
American Institute o f Certified Public Accountants
1211 Avenue o f the Americas
New York City, NY 10036-8775
Dear Mr. Gill:
Panhandle Eastern Corporation (Panhandle) is a publicly owned holding company whose
subsidiaries are primarily engaged in the transportation and sale o f natural gas in interstate commerce.
Panhandle’s natural gas transmission and market and supply services groups collectively own and
operate one of the nation's largest natural gas transportation networks, with more than 34,000 miles
of pipeline. During 1994, Panhandle's pipelines delivered 2.5 trillion cubic feet o f natural gas, equal
to approximately 12% o f U. S. consumption. We are pleased to have the opportunity to submit our
comments concerning the "Exposure Draft on the Proposed Statement o f Position on Environmental
Remediation Liabilities" (the SOP)
Panhandle agrees that guidelines are needed on the recognition, measurement and disclosure
o f environmental liabilities and believes such guidance will be useful to preparers and users o f
financial reports. However, Panhandle is concerned with the inclusion o f non-incremental costs in
the remediation liability
The SOP requires certain non-incremental direct costs to be included in the remediation
liability. FASB Concepts Statement No. 6, "Elements o f Financial Statements," defines liabilities as
"...probable future sacrifices o f economic benefits arising from present obligations o f a particular
entity to transfer assets or provide services to other entities in the future as a result o f past
transactions or events (page 13)." Internal remediation costs result in neither the transfer o f assets
nor the providing o f services to other entities. Additionally, Panhandle believes that the recurring,
ongoing, non-incremental costs o f an enterprise are not properly accruable in advance o f the period
in which such costs are normally incurred. Panhandle questions whether non-incremental internal
costs for remediation and related activities represent future sacrifices separate and apart from
non-incremental costs to be incurred for other recurring activities, all o f which are necessary for the
continuing operations of the enterprise The classification of prospective, non-incremental future costs
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between those related to past events (accruable) and future activities (not accruable) does not add
utility to the financial statements commensurate with the attendant costs evidenced by (1) the effort
required to make such estimates and (2) the potential reduction in comparability between enterprises
that are a necessary part o f such a judgmental classification exercise.
For these reasons, Panhandle believes that non-incremental internal costs related to
environmental remediation efforts should not be accrued in advance o f the period when the related
work activities occur.
Panhandle greatly appreciates the opportunity to provide our views on this issue to the
Accounting Standards Executive Committee.
Very truly yours,

Sandra P. Meyer
Vice President and Controller
SPM/FSB/klw
0277crp6.cpl

30 South Wacker Drive
Chicago. IL 60606
Office 312/750-5250

Betty F. Elliott
Vice President
and Comptroller

October 31, 1995

Frederick Gill, Senior Technical Manager
Accounting Standards Division, File 4440
American Institute of Certified Public Accountants
1211 Avenue of the Americas
New York, NY 10036-8775

Ameritech Corporation has reviewed the Accounting Standards Division
(AcSEC) exposure draft of the proposed Statement of Position (SOP) regarding
the accounting for environmental remediation liabilities, and we submit the
following comments.
Most importantly, Ameritech does not believe there is a need for AcSEC to issue
this SOP prescribing the accounting for environmental remediation liabilities.
Since environmental remediation liabilities are clearly loss contingencies,
companies should already be recording accruals for environmental remediation
liabilities based on the accounting that already exists in Statement of Financial
Accounting Standards (FAS) No 5, Accounting for Contingencies, and SEC Staff
Accounting Bulletin No. 92, Accounting and Disclosures Relating to Loss
Contingencies. Accordingly, we believe this SOP is redundant with
requirements that already exist in accounting literature and should not be
issued. If AcSEC believes that FAS 5 does not adequately address the
accounting for environmental remediation liabilities, we believe FAS 5 should be
amended rather than issuing this SOP.
However, if AcSEC decides to issue this SOP, we have the following areas of
concern for your consideration.
1. Since existing accounting literature (especially FAS 5) does not specifically
identify legal costs as a cost element that should be included when accruing
an estimated loss from a loss contingency, we believe AcSEC is going
beyond the scope of its authority by specifically requiring that legal costs
should be included in the accrued liability for environmental remediation
costs. W e believe this may be establishing a precedent that com panies will

be expected to follow when recording accrued liabilities for other loss
contingencies that include legal costs. If there is a perceived need to identify
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the specific cost elements that should be included in an accrual for a loss
contingency, we believe this should be the responsibility of the Financial
Accounting Standards Board and not AcSEC.
2. Ameritech also does not agree with the proposed requirement that
companies should include in the accrued liability the future compensation
costs and benefits for employees (including the costs of an internal legal
staff) that are expected to devote time directly to the effort. Since these costs
are embedded costs of the business that would be incurred whether or not
there was a remediation effort, and are not incremental costs of the
remediation effort, Ameritech does not believe they should be accrued before
they are paid to the employees. If embedded costs are accrued before they
are actually incurred, the expenses of the year in which they are accrued will
be adversely affected and the year when the costs are actually paid will
unfairly benefit from the prior accrual.
3. Finally, as you know, the costs of defending most legal liabilities are currently
accounted for as period costs. Therefore, if AcSEC continues to maintain its
position that legal costs should be included in the measurement of
environmental remediation liabilities, it is our opinion that the implementation
of this SOP should be reported as a change in accounting principle (and not
a change in an accounting estimate). Furthermore, due to the anticipated
timing of the release of the final SOP in late 1995, we believe the effective
date should be extended to 1997 to allow time for calendar year companies
to implement the SOP in the first quarter as required by Statement of
Financial Accounting Standards No. 3, Reporting Accounting Changes in
Interim Financial Statements.
We appreciate the opportunity to submit our comments pertaining to this
proposed Statement of Position
Very truly yours,

cc:

G. Michael Crooch - Arthur Andersen & Co.
Michael Stoltz - Arthur Andersen & Co.

Alabama Society

of

C ertified P ublic Accountants

T e le p h o n e 334/834-7650
Wats: 800/227-1711
FAX: 334/834-7310

Executive Director
Bryan M. Hassler

October 27, 1995

Mr. Frederick Gill, Senior Technical Manager
Accounting Standards Division - File 4440
American Institute o f Certified Public Accountants
1211 Avenue o f the Americas
New York, NY 10036-8775
Re: Comments on Proposed Statement o f Position,
Environmental Remediation Liabilities
Dear Mr. Gill:
We offer the following comments concerning the above exposure draft. Our comments
reference the specific paragraphs to which they apply.
Overview
While we agree that environmental remediation liabilities at some point m eet the
definition o f a liability under FASB Statements o f Concepts, we are concerned w ith the
effects o f promoting a charge to current earnings and recognition o f a significant liability
for certain future costs, even though the costs relate to an event that occurred in the past.
We are also concerned that requiring such a charge to earnings to be reported as a
component o f operating expenses may produce misleading results in some cases.
Recognition
As discussed in Sections B.12 an d B.13 o f the exposure draft, it seems practical to
recognize components o f the total liability at various stages o f the remediation effort.
The “benchmarks” discussed at B.17 an d B.18 appear sound and useful. They provide an
opportunity for more uniform treatment in recognizing liabilities. These benchmarks also
serve to better define “reasonably estimable” for purposes o f liability recognition and
should enhance consistency and comparability.
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We feel, however, that the legal costs mentioned in Section B.13 should be limited to
those external legal fees expected to be associated directly with the Remedial
Investigation / Feasibility Study. Other external legal fees and all internal legal costs are
future costs and should be recognized over future years as services are rendered. We
agree that these costs are environmental remediation costs and should be captured and
disclosed to inform users of total remediation costs, however, disclosure o f future
anticipated costs related to the remediation effort should be sufficient. We feel that the
following existing accounting literature supports this treatment.
Section B.4 o f the exposure draft refers to Paragraph 8 o f Statement o f Financial
Accounting Standards (SFAS) No. 5, Accounting fo r Contingencies, as a basis for
recognizing a liability currently for future events. In issuing SFAS #5, the Financial
Accounting Standards Board (FASB) was very careful to explain “the concept o f a
liability” that was contemplated in paragraph 8. Paragraph 71 o f SFAS #5 says, in part,
that “the condition in paragraph 8(a) - that a loss contingency shall be accrued if it is
probable that a liability has been incurred - is intended not to proscribe recognition o f
losses that relate to future periods but to require accrual o f losses that relate to the current
or a prior period”. Costs o f litigation and legal defense are clearly costs that relate to
future periods.
Paragraph 8(b) o f SFAS #5 states that “the amount o f an estimated loss from a
contingency should not be accrued until the amount o f loss can be reasonably estim ated” .
While the exposure draft takes this concept into consideration, the term reaso n ab le has
been very broadly defined by users. Application o f the “benchmarks” narrows the
definitional field and should provide a benefit to auditors, who may be called upon to
defend the absence or asserted understatement o f this type o f liability. However, a clear
distinction o f excludable costs is important.
Further, Paragraph 67 o f the same Statement states that “financial accounting and
financial statements are primarily historical in that information about events that have
taken place provides the basic data o f financial accounting and financial statements.”
This is consistent with FASB Statement o f Concepts (CON) No. 1, Objectives o f
Financial Reporting by Business Enterprises. Paragraph 21 o f CON #1 says, in part,
“information provided by financial reporting largely reflects the financial effects o f
transactions and events that have already happened. Management may communicate
information about its plans or projections, but financial statements and most other
financial reporting are historical.” Distinguishing between past and future “events” can
be difficult. As a result, costs o f litigation and future remedial costs, not yet estimable,
should generally be disclosed but not accrued.
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In addition, FASB CON #2, Qualitative Characteristics o f Accounting Information, states
that financial information should be relevant to be useful. One o f the characteristics o f
relevance is predictive value. Paragraph 52 o f CON #2 states, in part, “disclosure
requirements almost always have the dual purpose o f helping to predict and confirming or
correcting earlier predictions. Paragraph 53 goes on to state that “to say that accounting
information has a predictive value is not to say that it is itself a prediction.....Predictive
value here means as an input into a predictive process, not value directly as a prediction.”
A prediction seems to carry a higher degree o f precision than mere predictive value. If
something can be predicted, it most likely meets liability recognition criteria. However,
predictive value, not prediction, is the goal.
Based on this, recognition of a liability is not essential to the provision o f feedback value.
Accruing an expense currently for costs to be incurred in future years seems to push the
threshold o f conservatism to a new level. We feel that disclosure, rather than accrual, is a
better manner in which to provide the needed predictive value related to future costs.
As a final point, CON #1 states in paragraph 23 that “the information provided by
financial reporting involves a cost to provide and use, and generally the benefits o f
information provided should be expected to at least equal the cost involved. Significant
costs will be incurred in the early years attempting to evaluate and measure future
environmental liabilities. For recognized liabilities, changes in estimates will have to be
dealt with in future years as well. As a result, in the early stages o f the remediation
effort, it is unclear whether recognizing liabilities on financial statements will create more
value to the user than that gained from disclosing similar information in financial
statements. It is certain, however, that the cost associated with liability recognition will
be much greater.
Section B.16 o f the exposure draft recommends prospective treatment for reporting
differences between anticipated and actual remediation costs that are recognized as
liabilities. Since substantial estimation will be involved in recognizing these liabilities,
we agree that the prospective treatment is preferable.
M easurem ent
Sections B.22 thro u g h B.25 o f the exposure draft discuss costs to be included. We feel
that future costs o f compensation and benefits for employees, discussed in Section
B.22b., should not be accrued. Our logic for this is discussed above. Disclosure o f these
anticipated costs plus those incurred in the reporting period and to-date during the
remediation effort would be useful and should be sufficient.
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Fees to outside law firms “associated with the remediation effort” as discussed in
Sections B.23 an d B.24 should be better defined. Costs for litigation, whether in defense
or self-initiated against another PRP, and costs associated with asserted and unasserted
claims and assessments should be specifically excluded. They are generally too difficult
to estimate with any degree o f accuracy. They also relate to future events and
transactions, even though the cause for legal services springs from a past event.
Section B.24 further explains that legal costs associated with probable recoveries should
be estimated and offset in the recognition o f the asset. We feel that the criteria for “right
o f offset” may not always be met in this circumstance and that it would be preferable to
recognize the actual recoveries to be gained from others separate from recognition for
legal cost liabilities.
By taking a less aggressive posture toward recognizing future remediation costs, the
concerns mentioned in Section B.26 about inflation and productivity improvements can
be mitigated.
Considering the high degree o f estimation involved and the likelihood that components o f
the total remediation liability will be recognized over the course o f the remediation effort,
the current costs scenario discussed in Section B.29 is likely to be the procedure used in
practice. Adopting our suggestions that future costs be excluded, by the time costs are
recognizable as liabilities the timing for expenditure o f funds to satisfy the liability
should be expected in the near term. As a result, discounting the liability, as discussed in
Section B.30, should generally not be relevant. If costs can be reasonably expected to be
expended within two years from the date o f recognition, the benefits gained from
discounting would not be expected to exceed the associated costs.
Section B.37 suggests that an entity should include in its liability the portion o f “jo in t and
several” liability which may be incurred due the inability to pay by another PRP. We feel
that the burden this places upon the reporting entity is unreasonably high. Obviously,
such information is relevant and should be disclosed. However, recognition o f any
liability in excess o f the agreed-upon allocable shares is too presumptuous and can be
subject to a high degree o f uncertainty. Therefore, we recommend excluding such costs
from the liability until such costs are assessed directly against the entity.
We agree with the discussion in Section B.39, and recommend that the exposure draft
clearly state that recovery assets should not be discounted for the time value o f m oney
purposes unless the period o f time from recognition to anticipated receipt is greater than
two years.
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Display and Disclosure
Section B.41 recom m ends th a t entities not be allowed to offset insurance recoveries
against the liability recognized in the financial statements. In order to more faithfully
represent the actual claim against the entities resources, we feel that offsetting would be
more appropriate. Adequate disclosure should be made in the notes to the financial
statements to state the total liability and the portion that is expected to be covered by
insurance providers. Should an uncertainty exist as to the potential insurance recovery,
no recovery amounts should be recognized. Recognizing, as an asset, the expected
insurance recoveries serves only to beef-up the balance sheet and may not properly reflect
the substance o f the anticipated transaction.
In Sections B.44 an d B.45 o f the exposure draft, the position is taken that environmental
remediation costs are neither unusual nor infrequent. APB Opinion 30 states that “a
material event or transaction that is unusual in nature or occurs infrequently but not both,
and therefore does not meet the criteria for classification as an extraordinary item, should
be reported as a separate component o f income from continuing operations.”
Environmental remediation liabilities are certainly no longer unusual in our Country.
However, they could be unusual to certain entities and should be infrequent in occurrence
for most entities.
FASB CON #2 also emphasizes the importance o f neutrality stating that “if information
can be verified and can be relied on faithfully to represent what it purports to represent —
and i f there is no bias in the selection o f what is reported — it cannot be slanted to favor
one set o f interests over another.”
To charge current earnings for future costs to be incurred and expended over several
future years would do more to distort results o f operations than to enhance its
understandability. In addition, to report an event that may be infrequent in occurrence as
a part o f normal operations seems misleading as well. Separate disclosure o f these costs
on the statement o f earnings would seem to enhance the users ability to properly interpret
the results o f operations. Therefore, entities should be allowed to determine whether, in
their particular circumstances, the event is deemed unusual or infrequent. In such cases
separate disclosure in the income statement from operating expenses would be
appropriate.
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We hope our comments will be beneficial to you, AcSEC, and the Environmental
Accounting Task Force.
Very truly yours,
ALABAM A SOCIETY OF CERTIFIED PUBLIC ACCOUNTANTS
ACCOUNTING STANDARDS COMMITTEE

cc: Accounting Standards Committee Members
Mr. Bryan Hassler, Executive Director
Alabama Society o f Certified Public Accountants
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Schering-Plough
Thomas H. Kelly
Vice President and C ontroller

Schering-Plough C orporation
One Giralda Farms
M adison, New Jersey, 0 7 9 4 0 -1 0 0 0
Telephone (201) 8 2 2 -7 2 4 5
Fax (201) 8 2 2 -7 0 4 4

October 31, 1995

Mr. Frederick Gill
Senior Technical Manager
Accounting Standards Division
File 4440
AICPA
1211 Avenue of the Americas
New York, NY 10036-8775
Re:

Environmental Remediation Liabilities Proposed Statement of Position
issued June 30, 1995

Dear Mr. Gill,
We appreciate the opportunity to comment on the exposure draft "Environmental
Remediation Liabilities".
We support the effort to draw together the
existing accounting literature for environmental remediation liabilities.
The information in the Statement of Position (SOP), which combines an
overview of the laws and regulations, proposed audit guidance, and a case
study is very useful.
The exposure draft proposes the inclusion of internal legal costs in the
measurement of the remediation liability.
We disagree with such a
requirement for the following reasons. The decision of management to expend
future internal legal costs to defend itself in environmental proceedings is
discretionary. Management could choose to simply pay future claim costs and
avoid paying future legal costs.
Because these decisions will not be made
until the future, only reasonably estimable clean up costs and projected outof-pocket costs should be accrued into the environmental liability.
We
believe internal legal costs should be charged to expense as incurred.
The
possibility that this logic might be applied, by analogy, to other types of
accruals such as product warranties involving legal services is inconsistent
with general practice under FAS #5. Further, if AcSEC continues to recommend
including internal legal costs in this accrual, then we believe this
pronouncement should be treated as a change in accounting principle under APB
20, with the concurrence of the FASB.
Paragraph B.30 versus B.39 - Discounting. We do not believe that the amount
and timing of future cash payments must be fixed or reliably determinable to
permit discounting.
As stated in the draft SOP, the process of estimating
an environmental liability requires evaluating many highly uncertain
variables, such as estimating how extensive the contamination is, what type
of clean-up will be performed, how long it will take, how effective it will
be, and estimating the effect of future inflation, to mention just a few.
To require companies to accrue for this highly subjective liability, but then
require precision for discounting is inconsistent.
Just because this
liability is derived with a great deal of uncertainty, this should not
preclude the determination of whether this liability is susceptible to

reasonable discounting.
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Paragraph B.45. We agree with the conclusion that environmental remediation
costs should be considered operating expenses, but we suggest that the
parenthetical reference to other income/expense be deleted.
Many companies
include a line item of this name within operating income and inclusion of
this parenthetical example adds confusion as to where it should be
classified.
We will be happy to provide any additional information AcSEC may find useful
in evaluating our comments.
Sincerely,

Thomas H. Kelly
Vice President and Controller
THK:akw

2Y102601.FIL/DAN1

Philip D. Ameen
Vice President and Comptroller

General Electric Company
3135 Easton Turnpike, Fairfield, C T 06431
203373-2458
Dial Comm: 8*229-2458
Fx: 203 373-2441

November 1, 1995

Mr. Frederick Gill
Accounting Standards Division
American Institute o f Certified Public Accountants
1211 Avenue of the Americas
New York, NY 10036-8775
File No: 4440
Dear Mr. Gill:
On behalf o f General Electric Company, I am taking this opportunity to comment on the
Proposed Statement o f Position, Environmental Remediation Liabilities (the PSOP).
Recognition
We believe that the recognition benchmarks provided in the PSOP are appropriate and
should serve to narrow practice significantly on the issue o f when a liability should be
recognized for environmental remediation. We have significant reservations about the
amount o f liability the PSOP would cause to be recorded, and therefore are unable to
support the document.
Measurement Issues
We are unaware o f a means by which AcSEC can effectuate substantive, fundamental
changes in application o f SFAS No. 5 for environmental liabilities without subjecting all
who apply SFAS No. 5 to these changes. Completely apart from whether we agree or
disagree with the conclusions, we view this means o f effectuating a major change in
practice as an enormous problem — a problem that AcSEC simply m ust avoid. Inclusion
of provisions for employee costs and for external legal counsel are practices that may be
inconsistent in modem accounting practice, and perhaps should be raised as separate
projects to clarify application o f SFAS No. 5. We suspect the profession has more
important things to do, but that is a decision that should be made in full light o f day.
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The PSOP, however, threatens the worst o f all worlds, and seems to ensure only that there
will be endless irreconcilable disputes. Three camps seem certain to emerge:
•

First will be those who believe that the costs for environmental remediation are so
similar to the costs o f ordinary litigation that the accrual accounting answers simply
cannot be different.

•

Second, and squarely in opposition, will be those who were will fervently and
properly point to the scope section o f the environmental SOP and will conclude that
application o f these positions by analogy and without due process is a consequential
error.

•

Finally, there will be those who simply never thought to look in an environmental
SOP for guidance on accounting for litigation, and were therefore blind-sided by
nouveau logic.

Finally, even if the “application to all uncertainties by analogy” camp prevails, neither
effective date nor transition is subject to analogy, and the mechanics o f application
therefore will become strictly arbitrary.
We urge that SFAS No. 5 modifications be raised in the proper forum and debated in full
context o f their ultimate application. There may, in fact, be reasons that would refute
application, and those arguments ought to be actively solicited — the function o f proper
due process. It is not, nor can it ever be, appropriate to wreak clandestine havoc upon an
existing pronouncement by failing to specify a sufficiently broad scope for a narrow
interpretation project.
We agree that the measurement o f environmental liabilities should be based on current
technology with appropriate recognition o f the capacity o f companies to reduce
remediation costs through productivity improvements. We absolutely disagree, however,
with the apparent requirement o f paragraph B.29 to forecast and account for inflation
during the remediation period, particularly when discounting is, for all practical purposes,
prohibited by paragraph B.30. Inflation and discounting are two sides o f the same coin
— accounting that reflects one factor in isolation has only the attribute o f conservatism,
not relevance or meaning. It is probably true that, before productivity considerations, the
best available forecast o f distant future costs is present costs. Certainly, when dealing
with a range o f future possible costs, present costs adjusted for expected productivity are
a reasonable “lower end o f the range” for FIN 14 purposes. In this light, it seems
necessary for the financial statements to be prepared under policy restricted to one o f the
two following practices:
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•

current costs and no discounting (sometimes referred to as “implicit discounting”), or

•

requiring the use o f inflation-adjusted costs with discounting at a rate consistent with
the inflation-adjustments.

We are troubled that the PSOP does not address the implications o f its conclusions on
voluntary remediation programs, particularly those that are intended to be undertaken in
non-U.S.locations where environmental laws and their enforcement are unstable. We
believe that it is important that AcSEC clarify the application o f the SOP’s principles to
these situations and suggest two alternatives for the Committee to consider:
1. State that recording a liability for voluntary remediation programs is necessary when
management intends to undertake such programs, or
2. State that programs not required by applicable law do not qualify for liability
recognition because the costs do not qualify as liabilities under SFAS 5

The second o f these alternatives is clearly available by analogy. Many companies have
announced that they intend to bring global operations to U.S. standards, and we suspect
that essentially all such enterprises would consider it to be a misrepresentation to their
users if the costs o f such programs were not provided at the time o f the decision. Explicit
permission for that accounting (Alternative 1) would doubtless be a consensus preference,
and would likely be supported as providing decision-useful information to users. AcSEC
should take a position in favor o f Alternative 1 and should defend the position vigorously
on behalf o f users.
Transition
We do not find the arguments presented in paragraph B.3 to be persuasive. We believe
that for a large number o f companies the recognition provisions o f the PSOP will have no
accounting effect, while its new measurement principles will require them to record
additional costs (e.g., internal costs). The suggestion that such companies should be
required to account for the transition effect as a change in estimate is disingenuous. For a
material change in liability caused by application o f the measurement requirements o f the
SOP, the additional inform ation provided by reporting a change in accounting principle
are compelling. Among the arguments presented on this point, we are troubled by
omission o f consideration o f user needs — those, it would appear, can only be met by
quantifying the exact effect o f the new standards at the time o f its initial application.
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Potentially Significant Editorial M atter
We suggest that paragraph B.12 be modified to clarify application o f the PSOP in
compliance with SFAS 5. The last sentence o f B.12 states:
the overall liability that is
recorded may be based on a composite o f ranges o f costs for some components o f the
liability and best estimates within ranges o f costs for other components o f the liability”
(emphasis added). It is unclear to us why the accounting universe needs a definition o f
"overall liability," but, if that need exists, it is abundantly clear that the definition in
paragraph B.12 has failed to meet it. The easiest acceptable fix is to modify the phrase,
"composite o f ranges o f costs," to, "amounts representing the lower end o f a range o f
costs."

I shall be pleased to respond to any questions regarding this letter.

Sincerely

Philip D. Ameen
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October 31, 1995

Richard K. Bushey
Vice President
and Controller

Mr. Frederick Gill, Senior Technical Manager
Accounting Standards Division
File Reference # 4440
American Institute of Certified Public Accountants
1211 Avenue of the Americas
New York, NY 10036-8775
Dear Mr. Gill:
SCEcorp appreciates the opportunity to comment on the AICPA Accounting Standards
Committee’s proposed statement of position (SOP), "Environmental Remediation Liabilities."
SCEcorp is one of the nation's largest electric utility holding companies whose principle
subsidiary, Southern California Edison Company, Supplies over 11 million people with electricity
in central and southern California. SCEcorp is also the parent holding company of three
subsidiaries which are engaged in non-utility power production, real property development and
financial investment operations throughout the United States.
SCEcorp is in general agreement with the provisions of the SOP and commends the Accounting
Standards Committee’s effort in consolidating and clarifying existing authoritative guidance to
recognize, measure and disclose environmental remediation liabilities. SCEcorp's comments offer
recommendations concerning potential Superfund reform, measurement issues, and consistency
with existing and proposed accounting standards.

Superfund Reform
Congressman Michael G. Oxley, Chairman of the U. S. House of Representatives Subcommittee
on Commerce, Trade and Hazardous Materials, and Congressman Robert C. Smith, member o f the
U. S. Senate Subcommittee on Environmental and Public Works, both introduced bills this year,
which, if adopted, could substantially modify the liability provisions of Superfund law. The
proposed changes in the bills could cause dramatic changes to the Superfund law and would
materially affect the proposed accounting guidance in this SOP. Given the potential for legislative
change, SCEcorp recommends the AICPA postpone issuance of this SOP until the prospects for
Superfund reform become more definitive.

Measurement
The SOP would require certain incremental costs to be included in the measurement of an
environmental remediation liability. Paragraph B.22 of the SOP states “included in the
measurement are the following: a) incremental direct costs of the remediation effort; and b) costs of
compensation and benefits for employees to the extent an employee is expected to devote time
directly to the remediation effort.” SCEcorp agrees that “incremental” costs should be included in
the measurement of the liability; however, only to the extent that those costs would not be incurred
in the absence of specific site remediation. SCEcorp believes that much of its employee-related
costs would not meet this criteria and would, therefore, not be included in the measurement o f a
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remediation liability. In addition, such costs may not be material enough to justify the
administrative burden of estimating, tracking and monitoring.
Paragraph B.24 of the SOP states “the costs of legal work related to the remediation effort are to be
included in the measurement of the remediation liability.” In practice, companies generally do not
accrue anticipated fees for legal services not yet rendered. SCEcorp believes that the issue of
whether anticipated legal costs meet the definition of a liability is too broad in scope to be
considered solely within the context of this SOP.
Interrelationship o f SOP and Statem ent o f Financial A ccounting Standard (SFA S)
No. 121, “A ccounting for the Im pairm ent o f Long-Lived Assets and for LongLived A ssets to be Disposed O f.”
The SOP requires remediation costs to be recorded as a liability when they are probable in
occurrence and reasonably estimable (per SFAS No. 5). Remediation costs are deemed probable in
occurrence when two criterion are met: (1) litigation, a claim, or an assessment has been asserted,
or is probable of assertion; and (2) it is probable that the outcome of such litigation, claim, or
assessment will be unfavorable.
SFAS 121 requires an entity to review the carrying amount of a long-lived asset for impairment
“whenever events or circumstances indicate that the carrying amount of an asset may not be
recoverable.” An adverse action or assessment by a regulator is included as an example of an event
or circumstance that would indicate recoverability of the carrying amount of an asset should be
assessed (paragraph 5 of SFAS 121). If such event or circumstance is present, an entity must
estimate the future cash flows expected to result from the use of the asset and its eventual disposal.
If the sum of the expected future cash flows is less than the carrying amount o f the asset, an asset
impairment is recognized for the difference between the fair market value of the asset (reduced by
estimated remediation costs) and the carrying amount. As such, remediation costs are an integral
part of an asset impairment determination.
The above analysis indicates that an adverse assessment by an environmental agency or regulator
may require an entity to: 1) review an asset for impairment under the provisions of SFAS No. 121;
and 2) record a remediation liability under the provisions of the SOP. This treatment could result
in duplicate recognition and inconsistent financial statement classification of remediation costs. In
addition, certain circumstances (APB Opinion 16, Business Combinations and SFAS No. 38,
Accounting for Preacquisition Contingencies of Purchased Enterprises), require an entity to record
estimated remediation costs as a reduction to the value of an asset, rather than as a liability, which
would also result in financial statement classification that is inconsistent with this SOP.
SCEcorp recommends that a clear distinction be made between the events and circumstances that
would require remediation costs to be recorded as a liability and those that would require these
costs to be included in the determination of an asset impairment. A scope modification to this SOP
or SFAS No. 121 may be required to resolve these inconsistencies.
C onsistency o f SO P and the Financial A ccounting Standards B oard ’s (FA SB)
tentative conclusions in its Nuclear D ecom m issioning Project
The FASB recently broadened the scope of its project on accounting for nuclear decommissioning
costs. Due to the many similarities between nuclear decommissioning and environmental
remediation, SCEcorp recommends that, where appropriate, the conclusions in this SOP be
consistent with those in the nuclear decommissioning project, in order to avoid inconsistent
measurement and classification of similar obligations. This may mean postponing the issuance of
the SOP until the nuclear decommissioning project is finalized.
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Support o f Electric Utility Industry Comments
SCEcorp is in general agreement with the comments the Edison Electric Institute has submitted on
behalf of the electric utility industry. SCEcorp’s principle subsidiary, Southern California Edison
Company, is a member of the Institute.
SCEcorp urges the Board to consider these comments during its final deliberations.
Sincerely,

R. K. Bushey
Vice President and Controller

Northeast
Utilities System

107 Selden Street, Berlin, CT 06037
Northeast Utilities Service Company
P.O.Box 270
Hartford, CT 06141-0270
(203) 665-5000

November 2 , 1995

Mr. Frederick Gill, Senior Technical Manager
Accounting Standards Division
File 4440
American Institute of Certified Public Accountants
1211 Avenue of the Americas
New York, NY 10036-8775
Dear Mr. Gill:
Northeast Utilities (NU) is pleased to have the opportunity to respond to the AICPA Accounting
Standards Committee's (AcSEC) exposure draft of a proposed statement of position (SOP)
"Environmental Remediation Liabilities."
NU is the parent company of the NU system. The NU system is among the 20 largest electric
utility systems in the United States and the largest in New England. NU has five operating
companies (The Connecticut Light and Power Company, Public Service Company of New
Hampshire, Western Massachusetts Electric Company, North Atlantic Energy Corporation, and
Holyoke Water Power Company) that serve approximately 1.68 million customers in
Connecticut, New Hampshire, and western Massachusetts.
NU supports the efforts of AcSEC in the creation of a document that creates a framework for
financial accounting and reporting specifically related to environmental remediation liabilities.
NU believes that the benchmark criteria established in the SOP for liability recognition are
generally sound and may help create uniformity in practice. However, NU has some
comments to offer in several issues, including the measurement of costs, to be included in the
accrual as proposed in the SOP.
The Financial Accounting Standards Board (FASB) is currently deliberating on a proposed
standard (ED) that, until recently, focused solely on accounting for nuclear decommissioning
costs. Recently FASB expanded the scope of the project to include accounting for liabilities
related to closure and removal of long-lived assets. There are many overlapping issues and
similarities between hazardous waste remediation and cost of removal accounting. To the
extent that it is appropriate and practical there should be consistency between this SOP and
the FASB ED. Inconsistencies between this SOP and FASB’s ED will result in the application
of differing accounting for similar events. For example, the SOP does not allow for factoring in
the effects of future technology in the measurement of hazardous waste liabilities, whereas,
the FASB, as part of its ED, is considering allowing the benefit of future technology in nuclear
decommissioning accruals. The change in scope of the FASB project was quite recent and its
possible that other inconsistencies will develop. We propose that this issue be resolved by
having AcSEC temporarily suspend its work on this document until the FASB has concluded its
deliberations and voted to issue the ED as an accounting standard. The objective of this SOP

-2 was not to break new ground in the establishment of accounting standards but to standardize
existing practice. A delay in the adoption of a final SOP will permit AcSEC to incorporate the
standard adopted by FASB into this SOP.
While inconsistency with the FASB ED is our most significant concern, we would like to offer
some comments regarding the measurement of costs:
Paragraph B.22 states that "costs to be included in the measurement are the following:
a.

Incremental direct costs of the remediation effort

b.

Costs of compensation and benefits for employees to the extent an employee is
expected to devote time directly to the remediation effort."

NU feels that employee costs that should be considered for accrual are a subset of
incremental direct costs and do not need to be listed as a separate component. NU believes
that employee costs should only be accrued if they are determined to be "incremental" costs;
that is in the absence of the specific site requiring remediation, these costs would be not be
incurred. Given the pervasiveness of hazardous waste remediation issues, much of the
employee effort involved in remediation work might not meet the definition. More importantly,
NU believes that for many utilities, such costs might not be material on an individual site basis
and the administrative cost to estimate, track and adjust these costs on a period-by-period
basis would exceed the benefit of recognizing a comprehensive liability.
Paragraph B.24 states that fees to outside law firms for work related to the remediation effort
are considered incremental costs and should be included in the remediation liability. Outside
legal costs are typically accrued as the services are rendered. Practice has implied that legal
costs beyond those for services rendered do not meet the definition of a liability. NU believes
that the SOP proposal to include outside legal costs in the remediation liability expands the
scope of this document to include the broad issue of what legal costs meet the definition of a
liability and when they should be accrued. Such a broad scope should not be considered
solely within the limited context of environmental remediation. In addition, defense against
potential remediation liability is at the discretion of management, which will make it difficult to
estimate even a range of cost and hazardous waste liability would be subject to significant
volatility as the litigation strategy changes. This issue is beyond the proposed scope of this
SOP and should be accomplished as a separate project on its own.
Sincerely,

John W. Noyes
Vice President and Controller
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Ronald G. Nelson

3M General Offices

Vice President and
Controller

3M

3M Center. Building 220-14E-17
St. Paul. MN 55144-1000
612 733 4347 Office
612 733 6243 Fax

October 31, 1995
Mr. Frederick Gill, Senior Technical Manager
Accounting Standards Division
File 4440
AICPA
1211 Avenue o f the Americas
New York, NY 10036-8775
Re: File 4440, Environmental Remediation Liabilities
Dear Mr. Gill:
3M appreciates the opportunity to comment on the proposed Statement o f Position
“Environmental Remediation Liabilities.” Summary comments on the proposed statement
are provided below. We have also provided detailed responses to specific questions raised
in the document.
While our responses to the specific questions indicate overall support for some o f the
provisions within this document, we are concerned about the broad scope o f this statement
and the number o f accounting issues it attempts to resolve that have not been
comprehensively addressed in other authoritative literature. We strongly believe that these
broad issues should be resolved by the FASB and follow the normal due process instead o f
being addressed solely within the context o f this SOP.
Question 1: Are the benchmarks for a superfund remediation liability and RCRA analogue
stages sound and useful?
Response: We believe that both the benchmarks and RCRA analogues are reasonable
milestones within a remediation process that can be used when evaluating the probability
that a loss has been incurred and the extent o f that loss.
Our responses to questions 2, 3 and 4 center around our belief that the issues raised by this
SOP’s guidance concerning legal work should be addressed by the FASB.
Question 2: Is the guidance concerning legal work sound?
Question 3: Can the estimation and annual adjustment o f the legal fees be reasonably
accomplished with appropriate limits o f materiality without incurring excessive costs?
Question 4: Should the costs o f defending against liability be included in the measurement
o f the remediation liability?
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Response: A reporting entity’s ability to estimate legal costs will vary depending on the
circumstances. We recommend that only incremental external costs, including external legal
costs, be included in the measurement. Internal legal and technical costs should only be
considered for inclusion if they are significant, incremental costs that are added to an
entity’s cost structure solely for that purpose. Otherwise, the administrative costs o f
capturing such internal data would far exceed the benefit. I f this guidance remains, a
definition o f what constitutes a technical employee will need to be provided. This could
include financial effort, steering committees effort, legal administrative and other
administrative assistance, etc. Why would environmental remediation liabilities be handled
differently that other accrued liability costs where no internal costs are considered? The
issue o f whether and to what extent legal costs should be included in a liability and
estimated and accrued is an issue to be resolved by the FASB instead o f by the AICPA
through an environmental SOP.
Question 5: Are the differences in the proposed SOP and the FASB’s tentative conclusions
concerning decommissioning o f nuclear power plants appropriate?
Response: We believe the inconsistencies are inappropriate and would recommend that this
difference be resolved with the FASB before the SOP is issued.
Question 6: Assuming the guidance on discounting liabilities and the guidance on
measuring potential recoveries produce counterintuitive results, what are some possible
alternative approaches?
Response: The guidance on measurement o f potential recoveries implies that the associated
values should be discounted at all times, while the related costs for environmental liabilities
can be discounted only when the aggregate amount and timing o f cash payments are fixed
or reliably determinable. We would support consistent treatment for discounting assets and
for discounting liabilities. Both should be discounted if the aggregate amount and timing o f
cash payments and receipts are fixed or reliably determinable. If both the liability and asset
are not fixed or reliably determinable neither should be discounted. However, the overall
issue o f discounting should be reconciled with the FASB before the publication o f this
statement.
3M appreciates the opportunity provided by the AICPA to comment on this proposed SOP.
Sincerely,

Ronald G. Nelson
Vice President and Controller, 3M

BDO

BDO Seidman, LLP

Accountants and Consultants

330 Madison Avenue
New York, New York 10017
Telephone: (212) 885-8000
Fax: (212)697-1299

November 7, 1995

Mr. Frederick Gill
Senior Technical Manager
Accounting Standards Division
American Institute of Certified
Public Accountants
1211 Avenue of the Americas
New York, New York 10036-8775

Re: Statement o f Position
Environm ental Remediation Liabilities
File 4440

D ear M r. Gill:

We are pleased to present our comments on AcSEC’s proposed SOP. While we believe the
Exposure Draft represents a valuable codification of existing laws and guidance on the
accounting for environmental remediation liabilities, we have a number of serious concerns
with the document. Our comments are as follows:
M a jo r Concerns

Substantial Extension o f GAAS
Contrary to the statement in the preamble to Appendix C, we believe the guidance in that
Appendix represents a substantial extension of GAAS. As stated in AU Section 317, Illegal
Acts by Clients, “[E]ntities may be affected by many other laws and regulations,
including. . . environmental protection. . . . Generally . . . their financial statement effect
is indirect. .." Requiring the auditor to test management’s estimate of environmental
remediation liabilities implicitly requires the auditor to search for noncompliance with laws
and regulations which could result in environmental liabilities.
In addition, relegation of what we believe to be a significant extension of GAAS to an SOP
Appendix compounds our concern. Not only is the authoritative status of an Appendix
unclear, but we would also have expected such significant guidance to have been exposed
to the full due process accorded a Statement on Auditing Standards.

The manner in which an entity’s exposure to environmental liability is discussed indicates
to us that the ED considers this to be a search for a liability (albeit a special type of
liability) not substantially different from an auditor’s responsibility to search for other
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liabilities such as the purchase of inventory or unrecorded expense item. However, testing
management's estimate (which could be zero) of environmental remediation liabilities
requires knowledge of complex laws and regulations, which is substantially beyond that
required to comply with existing generally accepted auditing standards, including AU
Section 317.
We do not understand why this special knowledge is substantively different from that
required to evaluate liabilities relating to compliance with other laws or regulations (e.g.,
OSHA) which are expressly designated by AU317.06 as having an indirect financial
statement effect and, therefore, are not within the auditor’s expected realm of expertise.
The need for this special expertise is underscored by the related need to use the work of
a specialist, which is recognized by item h on page 79 and in the section “Developing an
Independent Expectation of the Estimate.” Although item h states, “[C]onsider using the
work of a specialist. . . ”, we question whether an auditor would ordinarily be able to test
management's estimate without using a specialist (either one engaged by management or
by the auditor).
Accrual o f Legal Costs

We are concerned with accrual of not only legal costs, but also other costs as described in
¶B.22-25. We generally believe that internal costs of remediation should be expensed as
incurred and that only incremental external costs should be accrued. However, the
accounting literature is inconsistent in dealing with the accrual of liabilities for activities
expected to occur over an extended period (e.g., costs of discontinued operations,
relocation costs related to continuing operations, legal fees in connection with nonenvironmental matters). Therefore, before adopting definitive guidance for this type of
accrual in one narrow area, we believe either the FASB, EITF or AcSEC should establish
the appropriate framework.
Applicability to Recalcitrant PRPs

We are concerned that the ED gives the impression that the measurement of liabilities only
applies to participating PRPs and, accordingly, that recalcitrant PRPs are exempted. While
¶B.7 covers all entities based on probability that they are PRP’s, ¶B.33-37 work from the
“rebuttable presumption that costs will be allocated only among participating PRPs.” We
assume these paragraphs were written from the perspective of a participating PRP.
However, this perspective could be misinterpreted. Thus, we believe the SOP needs to
clearly state the accounting to be followed by recalcitrants.
Discounting o f Receivables

We believe that discounting of receivables for recoveries as described in ¶B.39, while not
discounting liabilities is counter-intuitive. In our view, one should look at the entire
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remediation effort as a singular project and, if the liability is discounted, so should the
receivable. We believe this treatment would be consistent with the notion that if the
payment pattern for liabilities is not fixed or reliably determinable, it would be at least
equally impracticable to predict the pattern for reimbursement. Thus, the reimbursement
would not meet the criteria of APB 21 that payments be fixed and determinable to qualify
for discounting. This question was addressed in EITF Issue 93-5 which requires discounting
of the asset if the liability is discounted, and we see no reason to change that guidance.
In addition, inclusion of examples in ¶B.30 of what constitutes “reliably determinable”
payment patterns would be helpful, or the language in EITF Issue 93-5 should be added to
provide guidance.
Transition
The guidelines proposed by the ED provide new benchmarks for recognition and
measurement of environmental remediation liabilities. In analogous situations (e.g.,
percentage of completion vs. completed contract method), the accounting literature
recognizes adoption of new benchmarks as changes in accounting principles.
The effect of reflecting as a change in estimate the cost of remediation efforts which would
have been accrued in prior years as a part of current operations, if the new standard were
in effect at that time, would distort operating results for the year of change and for other
years that are provided for comparison. To improve a reader’s understanding, a cumulative
catch-up adjustment would, in our view, enhance the comparability of the financial
statements without distorting any year’s operations. Accordingly, we do not agree with the
transition provision described in paragraph B3 and believe that a cumulative catch-up
adjustment would be appropriate.
Other Comments
1.

We believe that as environmental laws continue to develop throughout the world,
accounting guidance also will be needed with respect to accounting for the cost of
environmental compliance as a part of continuing operations. In our view, the
development of such guidance should begin in the near term.

2.

We believe the benchmarks and analogues described in ¶B.18 are sound and useful
and have no suggestions for additional items.

3.

The second sentence of the lead-in to ¶B .18 should be expanded to cover “and
similar state or federal statutes” so the impression is not given that these
benchmarks are limited to Superfund or RCRA liabilities.

BDO
November 7, 1995
Mr. Fredrick Gill
Page 4
4.

The second bullet, last sentence of ¶B.18, starting with “The cost of removal
actions....” should be placed in a separate paragraph since the prior discussion deals
with complex estimates of cost. We assume that a removal action is relatively
straightforward and thus not difficult to estimate.

5.

The second bullet of ¶B.23, “Costs Related to Completing the RI/FS,” does not
appear to be a cost but rather a project that may encompass several types of costs
in the other bullets; thus, we suggest it be removed.

6.

The last bullet in ¶B.23 appears to be overly broad. Please be more specific.

7.

The words “prior to the issuance of the financial statements” should be added to the
end of the last sentence of ¶B.27 after the words “enacted or adopted.”

8.

The phrase in ¶B.31(a), “identify the PRPs for the site,” would be clearer if
changed to “determine the parties that have been identified as PRPs for the site.”

9.

While we believe the factors set forth in ¶B.28-B29 on the accrual for remediation
liabilities are reasonable, provision should be made to conform the accounting to
any ultimately adopted by FASB for similar costs — such as nuclear plant
decommissioning. Having to differentiate accounting for costs of similar type events
would add unnecessary complexity to the accounting model.

10.

We believe an entity should be required to disclose the event, situation or set of
circumstances that trigger recognition of environmental remediation liabilities. This
should not be optional. If one were to remove the “optional” phrases from the
suggested footnote in ¶B.50, however, the note would read “Environmental
Remediation Costs - Costs of future expenditures. . . are not discounted.” This is
meaningless information.

11.

We do not agree with the conclusion expressed in ¶B.64 that no disclosure is
required in the scenario where a remediation obligation will be incurred only if an
entity ceases to use a facility. If it is at least reasonably possible that use of the
facility will cease and the entity will be a PRP, disclosure should be made of such
a possible liability even if it may not be quantifiable.

12.

The second bullet under item d on page 78 calls for the auditor to determine
whether the remediation techniques are based upon existing or proposed
technologies. This seems inconsistent with the accounting in ¶B.28 which requires
the accrual to be based on existing technologies.
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13.

The discussion under “Reviewing and Testing. . . the Estimate” beginning on
page 78 omits the word remediation from most of the references to environmental
liabilities. This leaves the impression that an auditor needs to search for all forms
of environmental liability, not just those involving remediation-which is the scope
of the ED.

14.

Because there is an increasing tendency by insurers to disclaim liability for
environmental claims even in relatively non-complex scenarios, litigation may
become the rule, rather than the exception. Accordingly, the section on page 81,
“Auditing Potential Recoveries,” should include examples of evidence that might
be available to overcome the rebuttable presumption that realization of a litigated
claim is not probable.

We would be pleased to discuss our views with you at your convenience. Please contact
us if you have any question about our comments.
Very truly yours,
BDO Seidman

By:

__________
Wayne A. Kolins
National Director of
Accounting and Auditing

New England Power Service
A New England Electric System company

New England Power Service Company
25 Research Drive
Westborough. Massachusetts 0 1 5 8 2 -0 0 9 9
Telephone: (508) 366-9011

November 3, 1995

M r. Frederick Gill, Senior Technical Manager
Accounting Standards Division
File 4440
American Institute o f Certified Public Accountants
1211 Avenue o f the Americas
N e w Y o rk, N e w Y o rk 10036-8775
Dear M r. Gill:
N e w England Electric System (N E E S ) is a public utility holding company headquartered in
Westborough, Massachusetts. N E E S ’ subsidiaries include three retail electric companies,
Massachusetts Electric Company, The Narragansett Electric Company and Granite State Electric
Company; tw o wholesale electric generating companies, N e w England P ow er Company and
Narragansett Energy Resources Company, three electric transmission companies, N e w England
Electric Transmission Corporation, N e w England Hydro-Transmission Electric Company, Inc.,
and N e w England Hydro-Transmission Corporation; an oil and gas exploration and development
company, N e w England Energy Incorporated; and a service company, N e w England Power
Service Company (N E P S C O ). Through these companies, N E E S is subject to rate regulation by
the Federal Energy Regulatory Commission and three state commissions. I t is also subject to
regulation by the Securities and Exchange Commission. On behalf o f the N E E S companies,
N E P S C O is s pleased to have the opportunity to respond to the A IC P A Accounting Standards
Executive Committee’ s (A cS E C ) exposure draft o f a proposed statement o f position (SO P)
“Environmental Remediation Liabilities” .
The proposed SOP states that the remediation effort includes costs o f defending against assertions
o f liability for remediation. N E E S does not agree w ith this position. The effort o f defending
against assertions o f liability generally precedes the remediation effort and is not part o f it. In
fact, i f the defense is completely successful, the cost o f such defense w ill have nothing to do with
the remediation effort since the defending party w ould ultimately have no involvement in that
remediation effort. In practice, legal costs to defend against assertions o f liability are accrued as
services are rendered. There is nothing unique about environmental liability litigation cases that
would justify a different new accounting treatment and the establishment o f a new accounting
standard should not occur for one isolated type o f costs for liability litigation. The SOP proposal
related to litigation costs would therefore expand the scope o f this document to include the broad
issue o f whether legal costs, in general, meet the definition o f a liability. N E E S believes that it

would be inappropriate to expand this document to include that broad issue.
The SOP follows the current practice as stated in Emerging Issues Task Force Issue 93-5 o f
discounting o f hazardous waste liabilities only i f the timing o f cash payments are fixed or reliably
determinable. Paragraph B. 29 suggests that, while the timing o f when the remediation w ork is
expected to be performed should be factored in determining cost as an inflation cost component,
current cost may be an appropriate estimate o f future cost. Since factoring inflation as a cost
component is time dependent similar to discounting, N E E S believes that inflation should only be
considered i f the amount o f the obligation and timing o f payment are firm enough to meet the
discounting criteria.
The SOP would be effective for fiscal years beginning after December 15, 1995. Given that a
final document may not be issued until late 1995 or early 1996 and that the document may require
a different measurement approach as compared to what some utilities may do today, w e strongly
recommend that the AcSEC consider delaying the effective date o f the SOP for one year.
Sincerely,

Howard W . M cD ow ell
Controller

MASSACHUSETTS SOCIETY O F CERTIFIED PUBLIC A C C O U N T A N T S Inc.
105 C h a u ncy Street, Boston, MA 02111

(617) 556-4000

FAX (617) 556-4126

Toll

Free 1-800-392-6145

October 30, 1995

Frederick Gill, Senior Technical Mana+er
Accounting Standards Division, File 4440
AICPA
1211 Avenue of the Americas
New York, NY
10036-8775

RE:

Exposure Draft
(ED) Proposed Statement of
Position
"Environmental
Remediation
Liabilities" (including Auditing Guidance)

Dear Mr. Gill:
The Accounting Principles and Auditing Procedures
Committee
(Committee) is the senior technical body of the Massachusetts
Society of CPAs. The Committee consists of over 30 members who are
affiliated with accounting firms of various sizes, industry and
academia. The Committee has reviewed and discussed the Exposure
Draft
(ED)
Proposed
Statement
of
Position
"Environmental
Remediation
Liabilities"
(including
Auditing
Guidance).
The
comments resulting from those discussions are summarized below. The
views expressed in this comment letter are solely those of the
Committee and do not reflect the views of the organizations with
which the Committee members are affiliated.

Issue No. 1:
Measurement:
Paragraphs B.22 - B.25 req uire including the costs of
legal work related to the remediation effort, including
the costs of defending against
liability,
in the
measurement of the remediation liability. Such costs
include the time of internal legal staff as well as fees
paid to outside legal counsel. AcSEC believes that the
cost
of
legal
work
is
an
integral
part
of
the
satisfaction of an environmental remediation liability
and that whether that work is performed by an outside law
firm or by an internal legal staff does not affect its
character.

MASSACHUSETTS SOCIETY O F CERTIFIED PUBLIC A C C O U N T A N T S , Inc.
105 C h a u n cy Street, Boston, MA 02111

(617) 556-4000

FAX (617) 556-4126

Toll

Free 1-800-392-6145

Comment:
We believe that because of the difficulty in determining
legal
costs
relating
to
environmental
remediation
liabilities, and the fact that these types of costs are
normally
expensed
as
incurred,
it
would
not
be
appropriate to require the inclusion of either internal
or external legal costs when determining the amount of
the environmental remediation liabilities to be accrued.
Issue No. 2:
Measurement:
Paragraphs B.28 and B.29 require that the measurement of
the remediation liability be based on the reporting
entity's estimate of what it will cost to perform all
elements of the remediation effort when they are expected
to be performed; this estimate should be based on
remediation technology that exists currently, but it may
take
into
account
factors
such
as
productivity
improvements due to learning from experience with similar
sites and similar remedial action plans. Paragraph B.30
states that the measurement of the liability, or of
components of the liability, may be discounted to reflect
the time value of money if the aggregate amount of the
obligation and the amount and timing of cash payments for
the liability being discounted are fixed or reliably
determinable.
Comment:
We believe that information similar to that in EITF Issue
93-5 be added to clarify when it is appropriate to
discount the liability. As presently worded it could be
interpreted that discounting would only be allowed under
very restricted circumstances.
The Committee appreciates the opportunity to participate in the
Accounting Standards Division due process procedures and to have
our views considered by the Division. We hope that our responses
are helpful to the Division in its deliberations.
Very truly yours,

Thomas J . Vocatura, Chairman
Accounting Principles and
Auditing Procedures Committee
Massachusetts Society of CPA's

Coopers
&Lybrand

Coopers & Lybrand L.L.P.

1251 Avenue of the Am ericas
New York. New York
10020-1157

telephone (212) 536-2000
facsim ile

(212) 536-3500
(212) 536-3035

a professional services firm

November 6, 1995

Mr. Frederick Gill
Senior Technical Manager
Accounting Standards Division, File 4440
American Institute o f Certified Public Accountants
1211 Avenue o f the Americas
New York, NY 10036-8775
Comments on the AICPA Exposure Draft,
Environmental Remediation Liabilities
(File Reference 4440)
Dear Mr. Gill:
We are pleased to submit our comments on the Exposure Draft, Environmental Remediation
Liabilities. (ED). We support the efforts o f the Accounting Standards Executive Committee
(AcSEC) and others to improve accounting and reporting for environmental liabilities.
We generally agree with the conclusions in the ED; however, we have the following comments.

Areas Requiring Particular Attention by Respondents
Recognition
•

We believe that the benchmarks and analogues discussed in paragraph B.18 provide useful
information about the various stages o f the remediation effort and will assist in the
determination o f when costs should be accrued.

Scope
•

We do not believe that the final Statement o f Position (Statement) should address the accrual
o f external legal costs o f defending the remediation effort, especially since current practice
does not interpret Statement o f Financial Accounting Standards No. 5 (SFAS No. 5) to require
the accrual o f legal costs which have historically been recorded "when incurred.". We believe
that the issue of accruing external legal costs in instances o f litigation should be addressed
separately by the Financial Accounting Standards Board (FASB) within the context o f SFAS
No. 5.

Coopers & Lybrand L L P. a registered limited liability partnership, is a member firm of Coopers & Lybrand International.
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If the final Statement does require the accrual o f legal defense costs, we believe that it should
indicate that this requirement is not applicable to other circumstances involving contingent
liabilities.

M easurem ent
We support the views set forth in paragraphs B.28 and B.29 related to the measurement o f the
remediation liability. Although the FASB’s nuclear decommissioning project tentatively
allows for "consideration o f reasonable future advances in technology," in our view,
"technology that exists today" is the appropriate factor to be used as the tentative FASB
guidance would be very difficult to implement by management and to evaluate by the
auditors.
•

We agree with the comment in the transmittal letter that the guidance on discounting of
liabilities in paragraph B.30 and the guidance on discounting o f recovery assets in paragraph
B.39 would produce inconsistent results. We believe that the conclusion reached in the
Emerging Issues Task Force (EITF) Issue 93-5, Accounting fo r Environmental Liabilities,
should be adopted in the final Statement. EITF 93-5 states that ”[A]ny asset that is recognized
relating to recovery o f a portion or all o f a liability that is measured on a discounted basis also
should be discounted." However, we believe that the Statement should require that the
discounting o f assets be measured on the same basis as the discounted liability; i.e., the
aggregate amount o f the receivable and the amount and timing o f cash payments for the
receivable are fixed or reliably determinable. Conversely, the Statement should indicate that
any recovery recorded against an undiscounted liability should also be undiscounted.

Other Comments
We believe that the intent o f paragraph B.25 is that future employee costs, including those of
an environmental group or legal pool, although not "incremental," be included in the liability
measurement if the employee will devote time "directly to the remediation effort," rather than
routine monitoring o f environmental compliance activities. This measurement approach is not
consistent with existing accounting practice for "period costs." Accordingly, we believe that
only "incremental direct" internal costs should be accrued in measuring environmental
liabilities.

Given the timing o f the release o f the ED and related comment period, we believe that the
effective date should be postponed by one year to fiscal years beginning after December 15,
1996. In addition, a number o f companies may need additional time to develop the databases
needed to comply with the measurement requirements o f the ED.
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* * * * * *

We appreciate this opportunity to express our views. If you have any questions concerning our
comments, please contact James F. Harrington (212-536-2706) or Stephen J. Lis (212-536-1793)
in our National Business Assurance Directorate, or George P. Fritz (212-536-2381) in our New
York o ffice .
Very truly yours,

ASSOCIATION
OF AMERICAN
RAILROADS

G lo r ia W . T o p p in g
Attorney

November 7 , 1995

Frederick Gill
Senior Technical Manager
Accounting Standards Division, File 4440
American Institute o f Certified Public Accountants
1211 Avenue o f the Americas
N e w Y ork, N Y 10036-8775
Re: A IC P A Proposed Statem ent o f Position on E n viro n m e n ta l R em ediation
L ia b ilities
D ear M r. Gill:
The Association o f American Railroads (A A R ), a trade association representing freight
railroads and Amtrak, provides the following comments on the proposed Statement o f Position
(S O P ) on environmental remediation liabilities, prepared by the American Institute o f Certified
Public Accountants (A IC P A ).

Chapter 5: Recognition o f Environmental Remediation Liabilities
1. Section B .8 (p. 2 7)
It should be noted that due to the lack o f records, which may be many years old, a party is
often unable to determine whether “it in fact arranged for disposal o f hazardous
substances.” The party may still determine, however, that it is probable the party will
have liability at a site.
2. Section B.17 (p. 2 8 )
The benchmarks are useful for identifying the minimum recognizable amount o f loss;
however, these benchmarks should only be a guide. I f additional information allows a
reasonable estimate o f the probable loss incurred at a site, this amount should be
recognized. The benchmarks may therefore be confusing. Also, a benchmark process
should be developed, for guidance purposes, for the growing number o f state-led
cleanups. M o re authority is being given to state agencies, and the number o f site cleanups
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following voluntary programs is increasing.

C hapter 6: Measurement of Environmental Remediation Liabilities
1. Section B .24 (p. 32)
The guidance on costs o f legal services seems confusing and contradictory. Litigation
costs involved with potential recoveries are part o f the remediation effort. Litigation w ill
not normally be pursued unless the probability o f a recovery (after conducting a risk
analysis) is very high. In addition, environmental litigation can be very complex, involving
issues o f liability, divisibility and allocation. In some cases, a potentially responsible party
(PRP) may be sued by another party and thus be required to bring in third parties to share
in the total costs. It is not clear whether the associated legal costs should be defined as
defense costs or costs relating to potential recoveries. An attempt to manage legal costs
to this degree would prove difficult, i f not impossible. The last sentence in the section is
the most accurate.
2. Section B. 33 (p. 35)
It is not clear whether the term “rebuttable presumption” is used in a legal context or in an
accounting context. Also, the authority for this statement is not given.
3. Section B.34 (p. 35)
It has not been our experience that the allocation process is as straightforward as it is
presented in this section. W hile the factors listed are usually considered, many other
factors come into play, including equitable factors. In addition, these factors are
consistently being revised by case law and may vary from jurisdiction to jurisdiction. The
factors should be a reference only.
4. Section B.36 (p. 35)
A best estimate can be predicted without having been finally agreed to by the PRPs,
assigned by a consultant, or determined by EPA .
5. Section B.37 (p. 36)
From the guidance, it is difficult to know whether the financial assessment should be
performed in all cases, or only in cases where it is likely that significant amounts o f the
remediation liability will not be paid by other participating PRPs or the government.
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AAR appreciates the opportunity to submit comments on the SOP and looks forward to
seeing AICPA’s final version.

V ery truly yours,

G loria W . Topping

CAMBREX
One Meadowlands Plaza, East Rutherford, New Jersey 07073

201-462-5970

November 8, 1995

Mr. Frederick Gill
Senior Technical Manager
Accounting Standards Division
AICPA
1211 Avenue of the Americas
New York, NY 10036-8775

Dear Fred:
Enclosed you will find our response to the Proposed Statement of
Position "Environmental Remediation Liabilities".
I recognize the official due date for such comments was the end of
October. However, I have just returned from a business trip which
was longer than expected.
Please accept my apologies.
Regards,

Frederick Larcombe

Enclosure

cAMbreX
Cambrex Corporation
One Meadowlands Plaza
East Rutherford. NJ 07073
Tel: (201) 804-3000

N ovem ber 8, 1995
Mr. F r e d e r i c k G i l l
S e n i o r T e c h n ic a l M anager
A c c o u n tin g S ta n d a r d s D i v i s i o n , F i l e 4440
AICPA
1211 A v e n u e o f t h e A m e r ic a s
New Y o r k , NY 1 0 0 3 6 -8 7 7 5
D ea r Mr. G i l l :

Peter Tracey
Executive Vice President
Chief Financial Officer

T h is l e t t e r i s i n r e s p o n s e t o t h e P ro p o se d S t a te m e n t o f
P o s itio n
" E n v ir o n m e n ta l
R e m e d ia tio n
L ia b ilitie s "
( h e r e a f t e r r e f e r r e d t o a s t h e "S O P ").
I a g r e e w i t h t h e g u id a n c e r e g a r d i n g : a) th e e v a l u a t i o n o f
p r o b a b il i ty th a t a l i a b i l i t y h as been in c u r r e d , b) th e
b e n c h m a rk s i n d i c a t i n g when t h e i s s u e o f p r o b a b i l i t y s h o u ld
b e c o n s id e r e d o r r e c o n s i d e r e d , a n d c) t h e c o s t s t o b e
a c c ru e d , e x c e p t f o r one ite m .
I do n o t a g r e e w i t h t h e g u id a n c e i n p a r a g r a p h B .2 4
r e g a rd in g th e in c lu s io n o f b o th in te r n a l and e x te r n a l
l e g a l c o s t s i n t h e r e m e d ia t i o n a c c r u a l .
I b e li e v e su ch
c o s t s a r e p e r i o d c o s t s a n d s h o u ld b e e x p e n s e d a s i n c u r r e d .
B a s e d upon my e x p e r i e n c e w i t h s u c h m a t t e r s , t h e a b i l i t y t o
e s t i m a t e r e m e d ia t i o n
c o s ts
can b e a p p r o x im a te d a n d
p e r i o d i c a l l y u p d a te d b a s e d upon f a c t s and e s t a b l i s h e d
te c h n o lo g ie s .
H ow ever,
th e r e la t e d le g a l c o s ts a re
a f f e c t e d b y a m y r ia d o f f a c t o r s w h ic h p r o h i b i t t h e
d e v e lo p m e n t o f a c r e d i b l e e s t i m a t e .
T h is a s p e c t o f t h e
p r o p o s e d SOP s e e k s t o em bed i n t o f i n a n c i a l s t a t e m e n t s
a m o u n ts t h a t a r e i n h e r e n t l y i n e s t i m a b l e a n d i n c l u s i o n
t h e r e o f w o u ld im p ly a l e v e l o f p r e c i s i o n w h ic h s i m p l y d o e s
no t e x is t.
A d d itio n a lly ,
th e c o n c e p t o f c u r r e n t ly r e c o r d in g a l l
f u t u r e in c r e m e n t a l i n t e r n a l and e x t e r n a l l e g a l c o s t s
r e l a t e d t o r e m e d ia t i o n m a t t e r s i s i n c o n s i s t e n t w i t h
c u r r e n t a c c o u n ti n g p r a c t i c e f o r o t h e r c o n t i n g e n c i e s . F o r
e x a m p le ,
I
am s u r e
th a t
my
e x te r n a l
in d e p e n d e n t
a c c o u n ta n t s w o u ld n o t p e r m i t me t o a c c r u e t o d a y f o r a l l
f u t u r e le g a l c o s ts c o n c e r n in g c u r r e n t l i t i g a t i o n a r i s i n g
fr o m g e n e r a l o p e r a t i o n s , p r o d u c t l i a b i l i t y m a t t e r s , o r t a x
c o u r t p r o c e e d in g s w ith th e I n te r n a l R evenue S e r v ic e .
I a p p r e c i a t e th e o p p o r t u n i t y t o s h a r e my v ie w s w i t h y o u .
S in c e r e ly ,

P e te r T racey

PHARMACIA & UPJOHN. INC.
7000 Portage Road
Kalamazoo, MI 49001-0199
Robert C. Salisbury
Executive Vice President, Finance &
Administration and CFO
Telephone No. (616) 323-5485

November 9, 1995

Mr. Frederick Gill, Senior Technical Manager
Accounting Standards Division
American Institute of Certified Public Accountants
1211 Avenue of the Americas
New York, NY 10036-8775
Dear Mr. Gill:
Subject:

File 4440 - Environmental Remediation Liabilities

This response is being sent to you after the prescribed comment period. We hope that
you and your staff will include our comments in your deliberations nonetheless.
We believe strongly in the public exposure process and welcome the opportunity to
participate in it. Circumstances have simply prevented us from focusing on this
important issue to the extent and in the time frame we would have wished. In the
interests of getting this communication to you, we have addressed only two areas recognition and measurement - to any significant degree. These are the use and
usefulness of benchmarks and the inclusion of legal costs. You will note that in our
discussion of legal costs, we also raise the more fundamental question of what is the
objective. Is the AICPA attempting to quantify the cost of remediation or is it
attempting to determine a net liability? The inclusion of some legal costs and the
exclusion of others leaves the document somewhat ambiguous in our view.
Although we have not developed our positions on other issues raised by the draft, we
offer our observation that we are concerned that areas such as inclusion of in-house
staffing costs in liability determination and discounting are too broad to be addressed in
this document. The issues transcend environmental accounting and are more
appropriately addressed by the Financial Accounting Standards Board.
Usefulness of Benchmarks
We believe the inclusion of the recognition benchmarks for Superfund and RCRA
actions is a useful component of the proposed SOP. The manner in which these
benchmarks are presented, though, both in Part I of the document and in paragraph
B.18 of Part II, may imply the existence of a rigid structure and sequencing of activities
that does not exist in every case. The consequence of this implication could be that
preparers, users and auditors of financial statements might believe th at increasingly
higher levels of certainty (and estimability) will invariably occur at each successive
benchmark or stage in a remedial action.
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In reality, the steps outlined do not always occur sequentially. For example, an entity
could receive a Record of Decision quite early in an action when the ability to estimate
costs and identify other parties and their respective shares of contribution would be
quite limited. The auditors, relying on the guidance in the SOP, could infer that in this
example a minimum liability should be recorded. Such a minimum liability might not
be possible in the circumstances. Also, there is a fairly common practice of issuing
partial Records of Decision for phased approaches to site remediation.
We suggest that language be added to both chapters 2 and 5 to the effect that, while
generally Superfund and RCRA actions follow the sequences outlined, there may be
departures from these typical situations which would warrant the exercise of judgment
in the application of the guidance presented.
Inclusion of Legal Costs
We are concerned that the SOP attempts to include particular costs associated with the
determination of a PRP’s share of the cost of a site, but specifically disallows others.
The foundation for this distinction in the draft SOP appears to be weak. Further, the
exclusion of potential recoveries from other PRPs can only be justified on the basis of
conservatism. In the context of environmental remediation, however, we submit that
such attachment to conservatism is inappropriate and illogical.
To the issue of distinguishing between litigation costs involved with allocation of costs
among PRPs and litigation costs involved with potential recoveries, we do not believe
the SOP makes a logical nor persuasive argument.
In paragraph B.19, it is stated that the estimate of the liability includes an entity’s
allocable share of the liability for a specific site and its share of amounts that will not be
paid by other PRPs. Given the way in which the Superfund laws have been written, it
is clear that the apportionment of liability and the ultimate settlement of issues of
capacity and willingness to pay on the parts of PRPs are key determinants of ultimate
exposure. Accordingly, we concur with the statements in B.19. We similarly agree with
the observations in B.20 that measuring the liability involves the existence of other
PRPs and the effect of potential recoveries.
Where we begin to have difficulty in understanding the logic of Environmental
Accounting Task Force is in paragraph B.24. Here two types of legal costs are spoken
to with one being considered as being "related to the remediation effort" and,
accordingly, included in the measurement of the liability, and the other not being "part
of the remediation effort". We fail to see how legal costs having to do with the
allocation of costs among PRPs is related to the remediation effort. In our view and
experience, allocation is not part of the remediation effort. It is an attempt to deal with
joint and severable liability and to determine the net cost to the reporting entity.
The objective should be to report the best estimate of the liability using all factors and
the best information currently available. It seems to us th at the draft SOP contains
contradictory positions that need to be reconciled. Are we trying to measure the
remediation effort or are we attempting to determine a net liability? If the former is the
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objective, then legal costs should effectively be eliminated from the accrual. The
nominal amount of legal costs directly associated with the remediation effort does not
justify the effort of rule making and should be left to the discretion of the preparer.
If we want to determine and report a representatively faithful liability for
environmental remediation, then we should attempt to estimate the net liability. This
would logically include legal costs associated with allocation as well as recovery and,
more importantly, it would include the estimated recoveries themselves. Where there
may be a high degree of probability of recovery of a significant portion of a liability that
itself is measured in terms of probability, the recovery should be included in the
measurement.
We concur that litigation costs involved with potential recoveries are not part of the
remediation effort per se. Neither are legal costs related to allocation of costs among
PRPs. These costs are, however, a legitimate part of determining net liability.
Determining net liability is and has been among the most vexing aspects of
environmental accounting. Not only are the extent of remedial efforts, the technologies
to be employed and the time frames over which the work is to be done sufficiently
problematic to defy reasonable estimation, the sharing of these costs among many PRPs
is equally difficult - but no less essential to the proper reporting and disclosure of an
enterprise’s liability. To only recognize the cost side of the equation and ignore the
recovery side would be to overstate the liability and run the risk of misleading investors
and potential investors just as understatement of the liability would.
The manner in which the laws were written, coupled with the enormous uncertainties
surrounding environmental remediation, call for unique accounting. We urge you not to
limit the accrual process to just those items that would result in a larger amount.
Overstatement serves the reader no better than understatement.
Again, we appreciate the opportunity to express our views, and we hope this letter is of
some value to you. If you wish to discuss any of these issues, please feel free to contact
me, Fred Hirt (616) 323-6445, or Mark Ogden (616) 323-5623.
Sincerely,

Robert C. Salisbury

A sh land
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kenneth l . aulen

November 1 0 , 1995

Admimstrative Vice President and
Controller
(606) 329-5454

Mr. Frederick Gill, Senior Technical Manager
Accounting Standards Division, File 4440
American Institute of Certified Public Accountants
1211 Avenue of the Americas
New York, NY
10036-8775
Dear Mr. Gill:
Ashland appreciates the opportunity to respond to the AlCPA's Exposure Draft of its
Proposed Statement of Position entitled Environmental Remediation Liabilities.
In general, we believe the Proposed SOP provides a valuable overview of
environmental laws and regulations, as well as useful guidance in the accounting for,
and disclosures related to, environmental remediation liabilities. Such liabilities are
subject to considerable uncertainties which affect a company's ability to estimate its
share of the ultimate costs of required remediation efforts, and the guidance presented
in the SOP should assist in bringing some consistency within this highly subjective
process.
We concur that environmental remediation liabilities should include the direct costs of
remediation efforts, regardless of whether such efforts are performed by employees or
third parties. However, we strongly disagree with Section B.25 of the SOP which
requires that internal administrative costs associated with oversight of the remediation
efforts should be accrued for in advance. In addition to needlessly introducing further
complexity into the process for insignificant amounts, this requirement presents a
disturbing precedent in the overall accounting requirements for administrative costs.
If administrative oversight costs should be treated as part of a company's
environmental remediation liability, should similar costs be considered in establishing
the company's reserves for other long-term liabilities, such as long-term financings,
postretirement benefit costs, self-insurance programs, potential income tax
deficiencies, etc.? Activities associated with each of these exposures will involve
future administrative expenses which have rightfully been considered as period costs
and expensed in the periods incurred. We see no reason why the costs of
administrative efforts associated with environmental remediation should be accounted

for differently. Furthermore, if changes are necessary in accounting for administrative
costs, this is a matter which is more properly addressed by the FASB rather than
AcSEC.
In addition, the effective date of the SOP should be deferred for at least one year. It is
impractical to expect calendar-year companies to comply with the provisions of an
SOP as of January 1 , 1996, when the provisions of that SOP will not be finalized until
just shortly before the effective date.
Sincerely,

Kenneth L. Aulen
mja

PPG
PPG Industries, Inc.
One PPG Place Pittsburgh. Pennsylvania 15272 USA Telephone: (412) 434-2102

Fax: (412) 434-2134

William H. Hernandez
Senior Vice President, Finance

November 10, 1995

M r. Frederick Gill
Senior Technical Manager
Accounting Standards Division
File 4440
American Institute of Certified Public Accountants
1211 Avenue of the Americas
New York, NY 10036-8775
Dear M r. Gill:
PPG Industries, Inc. (PPG) is pleased to submit this response to the Accounting
Standards Executive Committee’s (AcSEC) request for comment on the exposure draft
of the proposed Statement of Position, “Environmental Remediation Liabilities” (the
proposed SOP). PPG is among the w orld’s leading manufacturers o f glass, coatings,
and chemical products with consolidated annual net sales approximating $7 billion.
Our general summary level comments are provided below while the Attachment details
our views on certain of the specific provisions of the proposed SOP.
PPG is in agreement with many of the provisions set forth in the proposed SOP as they
are generally consistent with our current practice of recognizing and measuring
environmental remediation liabilities in accordance with current authoritative literature.
However, PPG is concerned with the utilization of a Statement o f Position to
promulgate generally accepted accounting principles (GAAP). Even though the
primary objective of the proposed SOP, as we understand it, is to clarify and aggregate
all current accounting guidance related to environmental remediation liabilities, our
concern stems from the following: (i) certain proposed provisions would change current
accounting practices, and therefore change GAAP; and (ii) added clarification
inevitably leads to changes in the application o f existing GAAP.
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Although activities from AcSEC are closely followed by the large accounting firms,
AcSEC pronouncements do not generally receive the widespread dissemination or
publication as do releases from the Financial Accounting Standards Board (FASB), nor
do they receive the same extensive due process. Accordingly, PPG believes that
changes to the current accounting standards for environmental remediation liabilities
should be considered within the existing FASB framework.
Another matter which we object to is the very short timeframe between the end of the
exposure draft comment period and the effective date of the proposed SOP. Assuming
the most aggressive timetable (i.e., final SOP issuance in November 1995 with a
proposed effective date of January 1, 1996 for calendar year-end companies), we will
have less than two months to implement the necessary procedures to fully comply with
the changes in the current proposed SOP. We recommend that the comment review
and deliberation period, and consequently the effective date, be extended.
PPG appreciates having the opportunity to comment on the proposed SOP. We are
hopeful that AcSEC will find our comments useful. Should you have any questions
regarding any of our comments, please contact Daniel C. Rizzo, Jr., Manager,
Financial Accounting, at (412) 434-2143.
Sincerely,

W. H. Hernandez
W HH/ja
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Mr. Frederick Gill
Senior Technical Manager
File 4440
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Paragraph B.22 - B.25 - “Costs to be Included”
•

B. 24 - Costs of legal work:
This paragraph requires that the cost of legal w ork related to a remediation effort,
including the cost of defending against the liability, be included in the measurement
of the remediation liability. Current GAAP does not require that the cost o f legal
work, including litigation, related to loss contingencies, environmental or other, be
included in the respective liabilities. PPG’s understanding o f current practice is that
companies are “mixed” in their treatment o f litigation costs with most favoring to
expense these costs “as incurred.” The proposed requirement to include legal costs
in environmental remediation liabilities, without existing GAAP requiring similar
treatment of such costs as they relate to other loss contingencies, may result in
inconsistent treatment for similar circumstances within an organization. Therefore,
there may be inconsistencies not only between organizations, but also within the
same organization. PPG is concerned that this proposed SOP could set a precedent
for all legal costs related to all loss contingencies, which may not be consistently
applied by all companies. These inconsistencies should be addressed in the
proposed SOP. As noted earlier, PPG does not feel that this SOP is the appropriate
process for making such a change. PPG ’s preference is to exclude the costs o f such
legal work given their inherent discretionary nature.

•

B.25- Costs of compensation and benefits for employees devoting time directly to
the remediation effort:
As stated in Part II Accounting Guidance, the recognition and measurement
guidance in Part II should be applied on a site-by-site basis. It does not appear
practical that certain items discussed in this paragraph, such as the cost o f
compensation and benefits for employees, both legal and technical, to the extent
that they are directly involved in a remediation effort(s), be determined on a siteby-site basis and included in the individual site specific liabilities. As discussed in
our 1994 Form 10-K, PPG is negotiating with various government agencies
concerning 75 NPL and various other cleanup sites, and is engaged in remediation
at certain of our current and former plant sites. Some sites are active on a daily
basis, while others remain stagnant taking longer periods o f time to resolve, further
complicating a site-by-site assessment o f such costs. It would be much more
practical, and cost effective, to evaluate these particular costs in the aggregate and
include these amounts in the aggregate environmental remediation liabilities by
business segment. This would allow the liabilities to conform to this provision, on
an aggregate basis, without incurring incremental non-value-added time and costs
determining allocations to the various sites.
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Benchmarks for a superfund remediation liability and RCRA analogues stages
PPG generally finds the benchmarks and RCRA analogues sound and helpful in the
probability assessment and liability estimation process. However, PPG offers the
following additional comments and insights:
Paragraph A .38. “Notification o f Involvement” - The term “notification” is not
adequately defined. Paragraph A.38 attempts to provide this definition, but is
limited in scope. Notification in paragraph A .38, while intentionally limited to
Superfund, very narrowly reflects the events that could be considered notification,
even under the Superfund statute (CERCLA). CERCLA establishes a broad
liability framework that is not limited to off-site disposal locations, but deals with
the disposal of CERCLA defined hazardous substances at any location. As a result,
CERCLA liability drives the need to remediate former industrial sites and provides
the basis for current owners of contaminated property to seek cost recovery against
former owners.
Paragraph A.38 seems to imply that notification is only achieved upon some formal
notice by the EPA (104(e) Information Request, General Notice, or Special Notice).
Notification can also be achieved through a notification by a third party either
informally through correspondence requesting discussion or negotiations or
formally through receipt of legal proceedings.
•

Benchmarks (B.18) -Identification - remediation requirements under RCRA can also
be imposed through enforcement activity and not merely through administrative
proceedings such as permit modifications.
A Unilateral Administrative O rder is a very specific tool created by CERCLA and
does not have exact analogues under RCRA. It is primarily an enforcement tool
and, therefore, should be compared to enforcement provisions under RCRA. The
reference to interim corrective measure as the RCRA analogue is vague because
these measures can be brought about administratively through agency approved
workplans or through enforcement actions. A more accurate analogue description
would be through the enforcement provisions inherent to RCRA.

Paragraph B.32 - Identification of PRPs for a Site:
Other PRP categories which would be useful to estimate allocable share include:
•

M a jo r PR Ps - those with a significant individual share o f liability who will be
required to be primarily responsible for implementing the remedy through long
term operation and maintenance.
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•

De minimus PR Ps - those with a small share o f the liability who will be permitted
to “cash o u t,” usually at a premium, in exchange for broad limitations on their
future liability. De minimus PRPs will usually “cash out” early in the process with
these funds potentially reducing the individual exposures for the major PRPs. For
this class o f PRP, it would be helpful for the proposed SOP to specifically require
that the measurement of the de minimus PR P’s liability include any premiums
required to qualify for the “de minimus buyout.”

Paragraph B.37 - PRP financial-condition:
This paragraph requires an assessment o f the likelihood that each PRP will pay its
share. This assessment, in turn, is based on an evaluation of the financial condition of
each PRP. We would like to express several concerns in this area. For some sites,
there could be literally hundreds of PRPs. The requirem ent to assess the financial
condition of each would be extraordinarily burdensome. A t a minimum, this
requirement should be limited to only the major PRPs. Even with this restriction,
assessments may still be required for as many as 25 to 30 PRPs for a given site.
Second, we question the usefulness o f an evaluation o f the financial condition o f other
PRPs unless information can be obtained regarding other sites for which the Company
in question may be named as a PRP. Obtaining information on other Com pany’s
potential loss contingencies may be very difficult.

Paragraph B.38 - Potential recoveries:
This paragraph requires that an asset relating to recovery o f an amount associated with
an environmental remediation liability should be recognized only when realization of
the claim for recovery is deemed probable. This appears to be a less stringent
requirement than paragraph 17 of SFAS No. 5, “Accounting for Contingencies.” The
current GAAP criteria for recognizing contingent gains should be reassessed to allow
for the use o f such “probable” criteria in certain situations other than the recovery o f
an amount related to an environmental remediation liability.

Paragraph B.30 and B.39 - Discounting:
Relative to discounting, PPG does not support the inconsistent treatment between
discounting o f assets and liabilities nor the potential differences between the proposed
SOP and the FASB’s tentative conclusion on decommissioning o f nuclear power plants.
The criteria to allow discounting of a liability (or asset) should be no more rigorous
than the criteria for establishment of a liability provided the amount and timing o f cash
payments (receipts) is subject to reasonable estimation.
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General Comments on Chapter 2 - Superfund/CERCLA
The description of Superfund provisions concentrates on the remedial aspects o f the
program and does not discuss the removal action component o f the program. The
removal action program concentrates on abating immediate threats to human health or
the environment. This abatement can be accomplished either through direct agency
action or through the actions o f PRPs. Both methods can result in CERCLA liability
thereby subjecting a removal action to the recognition, measurement, and disclosure
requirements of the proposed SOP.
Chapter 2 also fails to address the broad liability provisions of CERCLA as they apply
to real estate transactions. CERCLA liability is created because of the release or
disposal o f CERCLA defined hazardous substances. As a consequence, CERCLA
liability not only applies to waste disposal sites but could also potentially apply to a
wide variety of real estate sites at which CERCLA hazardous substances were used and
released in the past. This could include industrial, commercial, and residential
properties. Although CERCLA §101(35) provides an exemption to CERCLA liability
for parties who have conducted environmental due diligence prior to a real estate
purchase, the level o f due diligence acceptable to affirmatively mount a defense to
liability has not been defined. Therefore, although a party may claim exemption from
liability based on performance of due diligence, the lack o f a clear definition o f the
level required to affirmatively attain the exemption is problematic, at best, for the
application of this SOP.

General Comments on Chapter 3 - RCRA
Chapter 3 implies that the only way a site can become subject to the provisions o f the
RCRA corrective action program is through issuance o f a RCRA perm it which contains
Corrective Action requirements. While this is the most common way, the EPA also
has enforcement authority which they can exercise outside issuance or modification o f a
permit to require corrective action be taken at a particular facility.

Other
The issue of Brownfields programs or legislation is not discussed. This is a rapidly
changing area which should be addressed by the proposed SOP. The intent o f these
programs is to lower barriers and streamline the remediation process so that primarily
former industrial and commercial properties may be cleaned up and returned to
productive use in an expedited manner. Liabilities could possibly continue to exist for
PRPs responsible for these sites and this guidance should include this universe o f sites
and liabilities.
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A ndersen
A rthur A ndersen &.Co. SC

Arthur Andersen LLP
69 West Washington Street
Chicago IL 60602-3002
312 580 0069

November 13, 1995

Mr. Frederick Gill
Senior Technical Manager
Accounting Standards Division, File 4440
AICPA
1211 Avenue of the Americas
New York, NY 10036-8775

Dear Mr. Gill:
We are pleased to have the opportunity to comment on the proposed Statement of Position (SOP),
"Environmental Remediation Liabilities". Our summary comments are presented below; our
views on the specific topics listed in the introduction to the exposure draft are presented in the
attachment to this letter.
Summary Comments

We support the AICPA's efforts to address this topic and believe that the SOP will be very useful
to preparers and auditors, as well as users of financial statements. In particular, the educational
information in Part 1of the proposed SOP is extremely helpful because it provides a grounding in
the unique terminology and concepts that underlie environmental remediation liabilities.
Discounting
We believe that discounting of environmental remediation liabilities should be required when the
amount of the liability and the timing of the cash payments can be reasonably estimated. Our
suggestion would parallel the measurement techniques used for many other long-term liabilities
and would make the measurement of the liability and related potential recoveries more consistent.
Our views on discounting differ from the guidance in the proposed SOP in two respects: (a) the
criteria for discounting and (b) the requirement for discounting. The criteria for discounting in the
proposed SOP are that the amount of the liability and the timing of cash payments should be fixed
or reliably determinable. This guidance, which is taken from EITF Issue 93-5, is more stringent
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than existing accounting for other long-term liabilities such as pension benefits and other post
retirement benefits. Estimating environmental remediation liabilities involves any number of
assumptions, the nature of which make it difficult to conclude that the results are fixed or reliably
determinable. However, the same is true for pension and other post-retirement benefits for which
participants in the financial reporting process have become comfortable with reasonable estimates
as to both the amount of the liability and the timing of the cash payments. The proposed SOP also
would permit but not require discounting when the criteria are met. We recognize that this view is
consistent with the consensus reached in EITF Issue 93-5 but believe that the flexibility inherent in
this guidance is not desirable in the measurement of long-term liabilities. Recording obligations
that are payable over 10, 20, 30 years or longer at their gross amounts does not provide meaningful
information to users of financial statements. We acknowledge the current inconsistency in the
accounting literature related to the measurement of long-term liabilities (for example deferred tax
liabilities vs. pension obligations). However, we continue to believe that the time value of money
has important economic effects that should be reported in financial statements prepared under an
historical cost model.
We also suggest that the SOP provide guidance on the appropriate discount rate to be used. Such
guidance should be applicable to all entities following GAAP, not just publicly traded companies.
It is our view that the discount rate should be determined with the objective of initially recording
the liability at its fair value. This objective leads to using the settlement rate, i.e. the rate that when
applied to the estimated future cash payments causes the initially recorded present value to equal
the amount necessary to settle or effectively settle the liability currently. Thus we believe that the
discount rate appropriate for environmental remediation liabilities is the rate of return on direct
obligations of the U.S. government with maturities comparable to the expected cash flows of the
environmental remediation liability. This approach to the determination of the discount rate is
consistent with the view of the Securities and Exchange Commission, as expressed in Staff
Accounting Bulletin No. 92, and with the FASB's tentative conclusions in their project on
accounting for liabilities for closure and removal of long-lived assets.
Potential Recoveries
We believe the SOP should provide additional guidance regarding the recognition of potential
recoveries. Paragraph B.38 of the proposed SOP provides that an asset relating to the recovery of
costs should be recognized when realization is deemed probable and that a rebuttable presumption
exists that realization is not probable if the claim is the subject of litigation. The proposed SOP uses
the term probable as it is defined in FASB Statement No. 5, "Accounting for Contingencies". We
believe that realization of potential recoveries is probable only when (a) the amount of the claim
can be reliably measured and (b) there are no significant uncertainties regarding the outcome of the
claim. If the claim can not be reliably measured, then the fundamental criteria for recognition
outlined in FASB Concepts Statement 6, "Recognition and Measurement in Financial Statements of
Business Enterprises" have not been met. And if there are significant uncertainties regarding the
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outcome of the claim, then it will be difficult to argue that realization is probable. Statement 5
defines the term probable in the context of loss contingencies and thus is based on the likelihood
that certain future events will occur to confirm a loss or the impairment of an asset. That definition
is of limited use when dealing with the recognition of potential recoveries. A potential recovery
should not be recorded if realization is dependent on the likelihood of a future event that will
confirm the existence of the asset. Rather, an asset should be recorded only if there is no significant
uncertainty as to its realization.
Effective Date and Transition
We recommend that the effective date be delayed to permit companies adequate time to adopt its
provisions. At a minimum, the effective date should be delayed to fiscal years beginning after June
15, 1996; however, a further delay would be appropriate if the final SOP is not released in early
1996.
In addition, we believe that the effect of initially applying the measurement provisions in the
proposed SOP represents a change in accounting principle and should be presented as such in
accordance with APB Opinion No. 20, "Accounting Changes". Current practice varies with respect
to (a) the types of costs to be included in the measurement of the liability and (b) the measurement
of the effects of expected future changes in laws, regulations and remediation technologies. A
change in estimate represents the effect of new information, changes in circumstances or different
expectations regarding the outcome of future events. We believe that the remeasurement of a
liability based on different measurement principles represents a change in accounting principle,
not a change in estimate.
We appreciate your consideration of our comments. We would be pleased to discuss our views
further with AcSEC or the AICPA staff at their convenience.
Very truly yours,

ARTHUR ANDERSEN LLP
Attachment
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Topic/
Paragraph

Comments

Recognition
Benchmarks/
B.18

The discussion of benchmarks for recognition of a remediation liability is
helpful. Three specific comments:
♦We are not comfortable with the RCRA analogue in stage 1, i.e we do not
believe that subjection to a RCRA facility permit requirement creates a
probable liability. We believe a probable liability results when a RCRA
facility assessment identifies previous releases of hazardous substances
and management expects that corrective measures will be required prior to
the issuance of the permit.
♦In the list of uncertainties that exist at the completion of the feasibility
study, the selection of a preferred remedy by the EPA should be added.
This often is one of the most significant uncertainties at this stage.
♦Another observation that may be helpful in evaluating the result of the
feasibility study is that typically the environmental consultant will
evaluate each remediation alternative against the EPA's criteria. If the
consultant's report indicates that the alternative does not meet the EPA's
criteria, the likelihood of the EPA selecting that remedy should not be
considered reasonably possible.

Measurement Costs to be
Included/B.22 B.25

We agree with the guidance in these paragraphs. We acknowledge that
current practice typically does not include direct internal costs in the
accrual of a loss contingency, but we can not identify a conceptual
argument to support the omission of these costs from the measurement of
the liability. We suggest that the guidance be expanded to indicate that
direct expenses (e.g. travel to the remediation site or PRP meetings, or
rental of office space or temporary housing near the remediation site)
related to employees involved in the remediation effort should also be
included in the measurement of the liability.

FASB Project on
Closure
Liabilities

Since the release of the proposed SOP, the FASB has expanded the scope
of its project on nuclear decommissioning costs to cover costs of closing
and removing long-lived assets ("closure liabilities"). As currently defined
by the FASB, closure liabilities are similar in many ways to environmental
remediation liabilities. For this reason, we believe the FASB and the
AICPA should be reasonably consistent in the measurement principles
used to record these liabilities. The FASB's tentative conclusions to date
suggest two primary areas in which there are significant differences in
measurement principles: (a) effects of changes in technology and (b)
discounting. If differences are deemed appropriate because of significant
economic or legal distinctions between closure liabilities and
environmental remediation liabilities, then the basis for these differences
should be explained in the final SOP.
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Measurement of
Potential
Recoveries/B. 39

Paragraph B.39 states that a potential recovery should be measured at fair
value. We agree with that guidance and believe it would be inappropriate
to record an asset at an amount that exceeds its fair value. Earlier in this
letter, we suggest that the discounting of remediation liabilities be
required when the amount liabilities and timing of the cash flows can be
reasonably estimated. Our suggestion would significantly reduce the
instances in which a remediation liability and a related potential recovery
were measured using different principles.
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D e a r M r . G ill:
The Financial Accounting Policy Committee (F A P C ) o f the Association fo r Investment
Management and Research (A IM R )1 is pleased to comment on the A IC P A ’s Exposure D ra ft,
Proposed Statement of Position, Environmental Remediation Liabilities (including Audit
Guidance). The F A P C is a standing committee o f A IM R charged w ith maintaining liaison w ith,
and responding to initiatives of, bodies that set financial accounting standards and regulate
financial reporting disclosures. The F A P C also maintains contact w ith professional, academic,
and other organizations interested in financial reporting.
Introductory Comments
The guidance provided by this exposure draft is a service not only to preparers and auditors but
also to users. The proposed criteria and framework for recognition, measurement and disclosure
o f environmental remediation liabilities w ill enhance the reliability and comparability o f financial
statements. W h ile there are still uncertainties with respect to some recognition and measurement
issue and the proposed methodology, we welcome this guidance.

1AIMR is a global not-for-profit membership organization with more than 50,000 members and candidates
comprised o f investment analysts, portfolio managers, and other investment decision-makers employed by investment
management firms, banks, broker-dealers, investment company complexes, and insurance companies. a I M R
members and candidates manage, directly and through their firms, over six trillion dollars in assets. The
Association's mission is to serve investors through its membership by providing global leadership in education on
investment knowledge, sustaining high standards o f professional conduct, and administering the Chartered Financial
Analyst (C F A ) designation program.
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User Background and Perspective
Current disclosures about the extent o f companies’ exposure to liability for environmental cleanup
provide users w ith piecemeal information. There is a lack o f comparability and reliability in the
accounting estimates used fo r recognition, measurement and disclosure. In addition, S FA S N o.
5 , Accounting f o r Contingencies, allows preparers considerable latitude because the benchmarks
o r events used as criteria fo r recognition and disclosure o f a liability d iffer across companies and
industries. Therefore, important information about a company’s liability m ay not be presented
and, even i f presented, can be misleading. F o r example, (1) management m ay expect a legal
claim to be filed, but it is not yet filed, or (2) when the claim is filed, the amount m ay not be
estimable. In either case, what amount should be used to estimate the company’s exposure?
Because aggregate environmental remediation liabilities are estimated to be in the billions o f
dollars2, a systematic, authoritative approach as proposed in the SOP is an important step in
achieving comparability across companies and industries.
Purpose and Scope o f the SOP
The stated purpose o f the SOP is to "improve and narrow the manner in which existing
authoritative literature is applied by entities to the specific circumstances o f recognizing,
measuring, and disclosing environmental remediation liabilities." As defined by the SO P, these
liabilities are prim arily those associated w ith activities and (probable) claims against an entity
relating to alleviation or elimination o f the effects of, or the threat of, releases o f hazardous
substances into the environment and/or to restore natural resources.3
The SOP provides that environmental remediation liabilities be accrued when the criteria o f S FA S
N o . 5 are met and provides interpretive guidance to assist companies in determining when these

2See Congressional Budget Office, "The Total Coats o f Cleaning Up Nonfederal Superfund Sites" (January
1994); United States General Accounting Office, "Superfund: Status, Cost, and Timeliness o f Hazardous Waste Site
Cleanups" (September 1994), "Superfund: EPA has Opportunities to Increase Recoveries o f Costs" (September
1994); and United States Environmental Protection Agency, Superfund Program Implementation Manual (June
1992).
3The principal statutory requirements are the federal Superfund liability laws (CERCLA-1980 and SARA-1986)
and the corrective action provisions o f the Resource Conservation and Recovery Act (RCRA) o f 1976. Remediation
refers primarily to pollution arising from past activity and enforcement actions by the U S Environmental Protection
Agency (EPA).
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criteria are met. The SOP is applicable to a ll operations o f a reporting entity and remediation
expenses are to be reported as a component o f operating income.4 The F A P C supports this
treatment. The SOP encourages disclosure o f the benchmarks used fo r accrual and the tim ing o f
recognition o f recoveries. The F A P C also supports this policy.
The SOP does not provide guidance on accounting fo r (1) pollution costs in connection with
current operations; (2) costs o f future site restoration or closure that are required when operations
cease or the facilities are sold; (3) rem ed iation actions that are undertaken at the sole discretion
o f m anagement The SOP does not address accounting fo r the liabilities o f insurance companies
from unpaid claims nor does it address impairment issues. The F A P C believes that these issues
are important and should be addressed.

Recognition
AcSBC requests comment on Paragraph B 18, Recognition Benchmarks fo r a Superfund
Remediation L iab ility and R C R A Analogues. W e believe the benchmarks as stated are sound and
useful guidance. Use o f these benchmarks w ill increase comparability.
Measurement
AcSEC requests comment on Paragraphs B 22-B 25, whether the guidance concerning accounting
for legal costs associated with remediation efforts is sound and can be implemented cost
effectively. The F A P C believes that the measurement issue is broader than comparability and the
liability should include all o f its components. External expenditures, such as litigation costs, must
be included as w ell as internal expenditures fo r the liability to be representationally faithful.
AcSec requests comment on Paragraphs B 28-30 and B39, whether there should be discounting
o f liabilities. This is a major issue. The F A P C does not believe that there is any difference
between an environmental liability and the liabilities encompassed by the F A S B project on
Closure and Removal o f Long-Lived Assets (form erly, Accounting fo r Nuclear
Decommissioning). The F A P C ’s position is that these liabilities m ust be discounted. W e agree
with the F A S B ’s Tentative Conclusions that liabilities should be measured based on discounted
cash flows rather than current costs. The F A P C believes that the final SOP should be consistent
w ith the F A S B ’s decision in that project. There is no justification fo r any difference.

4Th e criteria for classification as an extxaordinary item are not met.
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Disclosure
The F A P C is concerned that preparers w ill oppose mandatory disclosure. There are several key
disclosures that we recommend. First, analysts need descriptions o f the actual and potential
problem areas. W h ile public companies provide good disclosure in this area (thanks to the S EC );
private companies’ disclosures are probably not as good. Second, analysts need to know
management’s accounting policies fo r such liabilities. In particular, analysts need to know:
•

Has management accrued insurance or other recoveries (which may be

•

uncertain due to disagreements over coverage)?
Has the liability been discounted and, i f so, at what rate?

T h ird , the follow ing should be disclosed separately:
•

Balance sheet liability (and asset, i f any)

•

Amount charged to income for each period presented

•

•

Amount o f the current period charge that represents a revision o f prior
period accruals as opposed to accruals fo r liabilities that are newly
measured. (This disclosure allows analysts to assess management’s ability
to forecast environmental costs and w ill alert users when a previously
unrecognized liability has been measured.)
Gross (undiscounted) amount o f liabilities carried at present value
(Paragraph B57b) (This disclosure together w ith the discount rate gives
users a sense o f the tim e frame involved.)

Fourth, the F A P C strongly supports the inclusion o f environmental charges in income from
operations, but as a separate line item when material. Fifth, the requirements o f Paragraph B 66
should be mandatory (subject only to the materiality constraint).
Auditing Guidance
The independent audit functions provided by certified public accountants are extremely important
to external users. The F A P C fully supports the scope and investigative diligence set forth in the
SOP as prerequisites to assessing the reasonableness and accuracy o f management’ s
representations concerning environmental remediation liabilities.
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Concluding Remarks
The F A P C appreciates the opportunity to express its views on accounting and disclosure of
environmental remediation liabilities. I f you have any questions or seek amplification o f our
views, we would be pleased to provide the additional information you seek.
Respectfully yours,

Peter H . Knutson, C P A
Chair
Financial Accounting Policy Committee

cc:

Donald H . K orn, C F A
Subcommittee Chair
Environmental Remediation Liabilities

A IM R Advocacy Distribution List
M ichael S. Caccese, Senior Vice President, General Counsel & Secretary, A IM R
Patricia D . McQueen, Director o f Advocacy, A IM R

Deloitte &
Touche llp
Ten Westport Road
P.O. Box 820
Wilton, Connecticut 06897-0820

Telephone: (203) 761-3000
ITT Telex 66262
Facsimile. (203) 834-2200

November 16, 1995
Mr. Frederick Gill
Senior Technical Manager
Accounting Standards Division
American Institute o f Certified Public Accountants
1211 Avenue o f the Americas
New York, N Y 10036-8775
File Reference 4440
Proposed Statement o f Position — Environmental Remediation Liabilities (Including
Auditing Guidance)
Dear Mr. Gill:
We are pleased to comment on the AICPA’s Exposure Draft o f a Proposed Statement o f
Position, Environmental Remediation Liabilities (Including Auditing Guidance). We support
the issuance o f the Exposure Draft as a final Statement o f Position (SOP). However, we
recommend certain clarifications and changes as discussed below and in the Appendix to this
letter.
Recalcitrant Potentially Responsible Parties (PRPs)
Paragraph B .33 o f the Exposure Draft states that there is a rebuttable presumption that costs
will be allocated only among participating PRPs. That presumption implies that the adoption o f
a recalcitrant attitude by a PRP triggers a probable loss that must be accrued, if estimable, by
participating PRPs under FASB Statement No. 5, Accounting fo r Contingencies. However,
the loss may not, in fact, be probable As indicated in paragraph B.32(b), there are various
reasons for a PRP to adopt a recalcitrant attitude toward the remediation effort.
A more balanced approach would be to evaluate the probability o f loss on a case-by-case basis
without the presumption that costs will be allocated only among participating PRPs. If it is
probable that participating PRPs will have to sue nonparticipating PRPs to recover costs
incurred, the liability for the nonparticipating PRPs should be allocated to the participating
PRPs. (The probability o f realizing any future litigation recovery should be assessed
separately.) However, if it is not probable that the nonparticipating PRPs will ultimately have
to be sued for recovery, there should not be a presumption that a loss is probable.

Deloitte Touche
Tohmatsu
International
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Legal Costs

The Exposure Draft requires accrual for the estimated costs o f legal w ork related to the
remediation effort, including external legal costs and costs allocated for in-house counsel. We
believe legal costs should not be included in the accrued liability. Only incremental, direct and
nondiscretionary costs associated with the remediation effort should be accrued. Those costs
that are generally treated as period costs and costs that are discretionary, or those costs not
directly imposed by a third party, should be excluded.
Although history may indicate that significant incremental legal costs (both internal and
external) are likely to be incurred in the remediation effort, those costs are nonetheless incurred
at the discretion o f management. Management chooses whether or not to involve legal counsel
and, if it chooses to do so, controls the extent o f legal services. Discretionary costs generally
do not meet the definition o f a liability in Statement o f Financial Accounting Concepts No. 6,
Elements o f Financial Statements. Paragraph 36 o f that Statement states, in part:
A liability has three essential characteristics, (a) it embodies a present duty or responsibility
to one or more other entities ..., (b) the duty or responsibility obligates a particular entity,
leaving it little o r no discretion to avoid the future sacrifice, and (c) the transaction or
other event obligating the entity has already happened. [Emphasis added.]
Clearly, a requirement by the EPA, for example, to remove hazardous waste from a site is a
present responsibility. This responsibility, imposed on the company by the government, is
substantially different from a decision by management to engage legal counsel to assist the
company in complying with a government order or in negotiating with other potentially
responsible parties.
A ccrual o f Em ployee Costs
Paragraph B.25 requires that the measurement o f the remediation liability include “costs o f
compensation and benefits for employees to the extent it is expected they will devote time
directly to the remediation e ffo rt..." The Exposure Draft does not clearly define which
categories o f employees might generate costs that would be subject to accrual. In fact, the lack
o f definition could suggest that costs related to any category o f employee might be accrued,
including employees whose responsibilities are general and administrative.
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As discussed under the caption “Legal Costs” we believe only nondiscretionary, incremental,
direct costs associated with the remediation effort should be accrued. W e recommend the final
SOP provide a framework for determining accruable site remediation costs consistent with the
framework established in EITF Issue No. 94-3, Liab ility Recognition f o r Costs to E x it an
Activity (including Certain Costs Incurred in a Restructuring). In any case, a critical notion in
the framework should be that only those costs directly associated with a specific site should be
includible as site remediation costs.
Discounting — Components of the Aggregate Liability
Paragraph B.30 provides that “the measurement o f the liability, or o f components o f the
liability, may be discounted to reflect the time value o f money...” We agree with this concept
and support the standard o f discounting the components o f the liability when the timing and
amounts o f future cash payments o f the components become reliably determinable. However,
we suggest the final SOP provide guidance on the level at which disaggregation o f the liability
is appropriate. For example, the post-remediation monitoring phase o f a remediation effort
would be a component o f the aggregate liability for which discounting could be appropriate.
However, would it be appropriate to discount the fixed fee o f an environmental engineering
firm engaged to provide professional service as part o f the remediation effort? Additional
guidance in the final SOP would be helpful in achieving a more consistent application o f the
standard.
*

*

*

*

*

If you have any questions regarding our response, please contact Val R. Bitton at (203) 7613128.
Yours truly,

APPENDIX
DELOITTE & TOUCHE LLP COMMENTS
PROPOSED STATEMENT OF POSITION
“ENVIRONMENTAL REMEDIATION LIABILITIES
(INCLUDING AUDITING GUIDANCE)”

The following issues are excerpted from the specific requests for comment in the transmittal
letter included in the Exposure Draff.

RECOGNITION
Issue 1: The proposed SO P provides recognition benchmarks f o r a Superfund remediation
liability and RCRA analogues. A cSEC requests comments on whether the benchmarks and
analogues are sound and useful
The guidance provided in the “Benchmarks” section o f Chapter 5 in Part II is quite useful.
However, it would be beneficial to strengthen the lead-in paragraph (B. 17) with a discussion of
the applicability o f benchmarks to remediation liabilities under state and foreign laws analogous
to federal laws. While this is mentioned in the first italicized paragraph o f Part II, it should be
reinforced in paragraph B. 17.

MEASUREMENT
Issue 2: A cSEC believes that the cost o f legal work is an integral p a rt o f the satisfaction o f
an environmental remediation liability and whether that work is perform ed by an outside
law firm or by an internal legal sta ff does not affect its character. A cS E C requests
comments on whether the guidance concerning legal work is sound a n d on whether the
estimation and annual adjustment o f this component o f the environm ental remediation
liability can be reasonably accomplished within the appropriate limits o f materiality without
incurring excessive costs.
Issue 3: In practice, the costs o f defending against liability are generally charged to
expense as incurred; however, the S O P requires the accrual to be included in the
measurement o f the remediation liability. A cSEC requests comment on the propriety o f this
requirementf o r remediation liabilities.
As discussed in our letter and further in this Appendix, we do not believe accrual o f legal costs,
including the costs o f defending against liability, is appropriate.
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Issue 4: Subsequent to clearing this proposed SO P fo r public exposure, the FASB
tentatively concluded in its project on decommissioning o f nuclear pow er plants that the
liability f o r such decommissioning should be measured based on discounted fu tu re cash
flows. The FASB tentatively decided that, fo r the liability, those discounted fu tu re cash
flow s should be measured by determining estimated total costs based on current prices and
adjusting f o r inflation, efficiencies that are expected fro m experience with sim ilar activities,
and consideration o f reasonable fu tu re advances in technology. A cSEC acknowledges
differences between the guidance in the proposed SO P and the FASB ’s tentative
conclusions and requests comments on whether those differences are appropriate.
The tentative conclusions o f the FASB regarding costs associated with decommissioning o f
nuclear power plants are specific to that issue, and it is premature to address the B oard’s
tentative conclusions on that issue in this forum.
Issue 5: AcSEC acknowledges that the guidance on discounting o f liabilities and recovery
assets in the proposed S O P produce what some may view as counterintuitive results when
applied in combination, f o r example, to some fully-insured liabilities. A cSE C requests
comments on this issue and on possible alternative approaches.
We believe these results would occur only in rare circumstances; if a recovery meets the high
standard for realization required by the SOP, the liability to which the recovery relates would
most likely meet the standard for discounting as well.

OTHER COMMENTS
R ecalcitrant Potentially R esponsible Parties (PRPs)
As indicated in our letter, when it is not probable that the nonparticipating PRP will have to be
sued for recovery, there should not be a presumption that a loss is probable. Paragraph B .32(b)
indicates that there are various reasons for a PRP to adopt a recalcitrant attitude toward the
remediation effort. In many cases, the PRP adopts a recalcitrant attitude as a negotiating
strategy. In addition, various other circumstances could result in initial nonparticipation, such
as:
•

Level o f C ooperation am ong th e PRPs. A PRP is more likely to initially adopt a
recalcitrant attitude if the PRP group is not organized. However, a well organized and
functioning PRP group typically will force an otherwise recalcitrant PRP to participate in
the process.

•

Previous Experience in Remediation Efforts. PRPs experienced in dealing with
remediation efforts typically involve attorneys at a much earlier date than entities with little
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experience. Generally, with early involvement o f attorneys, a PRP may appear recalcitrant
or nonparticipating at the direction o f the PRP’s legal counsel.
•

Stage o f the R em ediation Process. A nonparticipating attitude is generally more common
when the level o f technical data developed is low. As the process continues and more
technical data is available which more clearly points to a particular PR P’s liability, an
otherwise recalcitrant PRP may decide to participate.

•

Level of Costs In cu rred W hen N am ed PRP. I f a significant amount o f costs have been
incurred by the PRP group or by the government when a new PRP is named, the new PRP
may initially hesitate to participate because o f its lack o f involvement in the decision making
process to date. That is, the PRP may be reluctant to assume responsibility for costs
incurred on its behalf. This PRP could initially be viewed as recalcitrant.

The Exposure Draft requires a bias in assessing the probability o f loss. That bias may not be
unreasonable given that litigation is frequently required in order to recover losses from
nonparticipating PRPs initially absorbed by participating PRPs. However, if the rebuttable
presumption concept is retained in the final SOP, guidance regarding the circumstances that
might rebut the presumption should be provided in concept and in examples.
Costs to Be Included in the M easurem ent of the R em ediation L iability
The framework in the proposed SOP for defining costs to be included in the measurement o f
the remediation liability is analogous to the framework for defining capitalizable costs
associated with direct-response advertising established in SOP 93-7, Reporting on Advertising
Costs. In addition to “incremental direct costs ... incurred in transactions with independent
third parties,” paragraph 41 o f SOP 93-7 includes as capitalizable costs:
b.
Payroll and payroll-related costs fo r the direct-response advertising activities
o f employees who are directly associated with and devote time to the advertising
reported as a sse ts...
For purposes o f this SOP, administrative costs, rent, depreciation other than depreciation o f
assets used directly for advertising activities ..., and other occupancy costs are not costs o f
direct-response advertising.
Underlying the SOP 93-7 requirement to capitalize certain payroll costs associated with directresponse advertising is the belief that such costs are incurred to generate an asset, that is,
“probable future economic benefits obtained or controlled by a particular entity as a result o f
past transactions or events.” However, the characteristics o f an asset differ from those o f a
liability. Statement o f Financial Accounting Concepts No. 6, Elements o f Financial Statements
(Concepts Statement No. 6) describes the characteristics o f a liability as including a duty or
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responsibility that “obligates a particular entity leaving it little or no discretion to avoid the
future sacrifice.” In our view, this characteristic effectively limits the costs to be included in the
measurement o f the liability to those that are incurred for nondiscretionary future sacrifices.
However, applying the SOP 93-7 framework to the measurement o f environmental remediation
liabilities could result in the inappropriate accrual o f discretionary costs. Further, some have
argued that the principles in SOP 93-7 regarding the costs to be included in the measurement o f
assets should not be extended by analogy even to other assets.
As discussed in our letter, we suggest that the final SOP provide a framework for determining
accruable site remediation costs consistent with the framework established in EITF Issue N o.
94-3, Liability Recognition fo r Costs to Exit an Activity (Including Certain Costs Incurred in a
Restructuring). EITF Issue No. 94-3 states, in part:
A c o s t... should be recognized at the commitment date if the cost is not associated w ith or
is not incurred to generate revenues after the exit plan's commitment date and it meets
either criterion (1) or (2) below:
1. T he cost is increm ental to other costs incurred by the enterprise in the conduct o f its
activities prior to the commitment date and will be incu rred as a direct result o f the exit
plan. The notion o f incremental does not contemplate a diminished future economic benefit
to be derived from the cost but rather the absence o f the cost in the enterprise's activities
immediately prior to the commitment date. [Emphasis added.]
2. The cost represents amounts to be incurred by the enterprise under a contractual
obligation that existed prior to the commitment date and will either continue after the exit
plan is completed with no economic benefit to the enterprise or be a penalty incurred by the
enterprise to cancel the contractual obligation.
The concept o f “incremental costs that will be incurred as a direct result” could be a useful
starting point in developing a framework for accounting for environmental remediation costs.
Under this framework, allocated general and administrative costs related to personnel or
departments typically characterized as “period” costs would generally not be accrued. For
example, the cost o f time spent by the chief financial officer on environmental remediation
efforts, although a direct result o f the remediation, would not be accruable because that c o st is
not incremental and the effort is associated with operations that will continue. Similarly, tim e
spent by the public relations department controlling negative publicity resulting from the site or
time spent by the accounting department accumulating and analyzing costs associated with the
site would not result in accruable costs.
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Other Potentially Responsible Parties
Manufacturers and others that generate, transport and treat hazardous substances are clearly
potentially responsible parties to an environmental remediation effort, and the accounting and
auditing guidance provided in the Exposure Draft appropriately focuses on business enterprises
operating in that environment. However, potential liability for environmental remediation
extends to others as well and may include less obvious parties, such as charitable organizations
and financial institutions (with respect to loans related to property subject to environmental
remediation). The final SOP should identify other parties that, under the strict liability theory,
have been viewed in practice as PRPs.
Environmental Insurance
The Exposure Draft provides extensive information about the legal and operational aspects o f
environmental remediation but little information about the insurance coverage and the recovery
process. In businesses with relatively sophisticated and well coordinated accounting, risk
management, and legal departments, relevant information about insurance coverage for
potential environmental remediation responsibilities or, more importantly, about the entity’s
lack o f coverage, is generally readily available and communicated to those responsible for
financial reporting. However, in other entities, those responsible for reporting may have more
limited access to information and little understanding o f insurance matters.
Since reporting related to environmental remediation efforts also involves consideration o f
potential recoveries from insurers (as well as PRPs and others), the final SOP should provide
more information about insurance coverage and the insurance recovery process in Part I.
Discussion o f the common-law standards o f construction applied to insurance contracts, policy
language, triggers o f coverage, procedural requirements, covered damages and policy
exclusions would be particularly useful in applying the requirements o f the SOP.
Additional Guidance — Auditing Recoveries
Appendix C, Auditing Environmental Remediation Liabilities, provides useful guidance on
auditing environmental liabilities; however, like the accounting section, it provides little
guidance on auditing recoveries. We suggest more comprehensive guidance be provided on
auditing recoveries, including insurance recoveries.
Auditing Guidance — Recovery Receivables
We agree with the requirement to assess and report separately any potential recoveries related
to the remediation site. In Appendix C to the SOP, Auditing Environmental Remediation
Liabilities, certain substantive audit procedure guidance is provided with respect to evaluating
the reasonableness o f estimates o f environmental remediation liabilities and auditing potential

5

recoveries. Within the section entitled “Reviewing and Testing the Process Used by
Management to Develop the Estimate,” point c, it is suggested that the auditor consider
additional key factors, including “an entity’s insurance coverage for environmental liabilities.”
As this factor is included under guidance provided in testing the estimate o f the liability, it
suggests that potential recoveries impact the determination and reporting o f liabilities. This
suggestion is inconsistent with the concept o f assessing and reporting o f the liability and asset
separately; therefore, we suggest this point be deleted from the guidance provided for auditing
environmental liabilities.
Suggestions for A uditing Guidance

W e recommend the following additional changes to Appendix C, Auditing Environmental
Remediation Liabilities.
•

On page 74, the third paragraph from the bottom o f the page, suggests the auditor review
reports related to environmental issues prepared by the entity’s internal auditors. We
recommend adding a reference to reviewing reports prepared by the entity’s compliance
officers or individuals responsible for such matters.

•

On page 75, second line under the caption “Inherent Risk,” the phrase “... no related
control structure ...” should be changed to “... no related internal control structure ...” to be
consistent with existing auditing standards.

•

On page 76, third line under the caption “Control Risk,” the phrase “... control structure”
should read “ ...control structure policies or procedures” to be consistent with existing
standards.

•

On page 76, under the caption “Control Risk,” there is a reference to the three elements o f
an entity’s internal control structure. As the Auditing Standards Board is proposing to
revise SAS No. 55 to conform the elements o f the internal control structure to the five
components specified in the Internal Control —Integrated Framework report by the
Committee o f Sponsoring Organizations o f the Treadway Commission (COSO
Framework), the final SOP should indicate the status o f that project at the SOP’s issuance.

•

On page 77, the three approaches to auditing estimates under SAS No. 57, Auditing
Accounting Estimates, are discussed (as a, b, and c). The Exposure Draft suggests that
“...approaches a and b, or a combination thereof, usually will be the most effective.
Approach c [review subsequent events or transactions] taken alone, normally will not be
effective . . . ” While this view is not unreasonable, a review o f subsequent events may still
be useful in auditing environmental remediation liabilities. Similar to auditing any other
long-range estimate made up o f various components, subsequent review o f prior estimates
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and methodologies based on current information can provide useful insight into the
accuracy o f the current estimate. The final SOP should add wording to that effect.
•

On page 82, the last line preceding the bullets in the first paragraph under the caption
“Assessing Disclosure,” the phrase “... on evidence” should read “... on the auditor’s
knowledge and experience and on evidence” . This addition is recommended to incorporate
external information the auditor may possess.
*

*

*

*

7

*

PHILIP MORRIS
COMPANIES INC.
120 PARK AVENUE • NEW YORK, NY 10017-5592 • (212) 880-5000

H ans G. S torr
E X E C U TIVE VIC E PR ESID ENT
AND

(2 1 2 ) 8 8 0 - 3 3 3 0

C H IE F FIN A N C IA L O F FIC E R

FAX ( 2 1 2 ) 9 0 7 - 5 3 8 3

November 15, 1995

Mr. Frederick Gill
Senior Technical Manager
Accounting Standards Division, File 4440
American Institute o f Certified Public Accountants
1211 Avenue o f the Americas
New York, NY 10036-8775
Dear Mr. Gill:
We are pleased to submit our comments on the AICPA Exposure Draft, on the
proposed Statement o f Position, Environmental Remediation Liabilities, (the
“Exposure Draft”).
We do not believe that the final Statement o f Position (the “SOP”) should
require the full accrual o f external legal costs to defend remediation efforts
immediately, since current practice does not interpret Statement o f Financial
Accounting Standards No. 5 (“SFAS No. 5”) to require the upfront accrual o f
legal costs, as they have historically been recorded as incurred. We believe
that the issue o f accruing external legal costs prior to being incurred is a major
change in interpretation o f SFAS No. 5. Such a change should be addressed
by the FASB and should be given the proper due process. However, if the
SOP does require the accrual o f legal defense costs, we believe that it should
indicate that this requirement is limited to this situation and is not applicable to
other contingent liabilities.
We believe that the Exposure Draft requires that future employee costs,
including those o f an internal environmental or legal group, although not
incremental, be included in the liability measurement if the employee will
devote time directly to the remediation effort, rather than routine monitoring o f
environmental compliance activities. This is not consistent with existing
accounting for period costs. Only incremental direct internal costs should be
accrued in measuring environmental liabilities.
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Given the timing o f the release o f the Exposure Draft and related comment
period, we believe that the effective date should be postponed until 1997. In
addition, we disagree with the requirement that the effect o f initially applying
the provisions of the SOP shall be reported as a change in accounting estimate.
I f the SOP is adopted as proposed, we believe the SOP results in a significant
change in current practice in the accounting principles for loss accruals. We
believe the appropriate treatment would be to show a cumulative effect o f a
change in accounting principle in accordance with APB No. 20, Accounting
Changes.
If you have any questions concerning our comments, please contact us.
Very truly yours,

Hans G. Storr
HG S:af

Caterpillar Inc.

CATERPILLAR

100 NE Adams Street
Peoria, Illinois 61629 -7310

November 13, 1995

Mr. Frederick Gill
Senior Technical Manager
Accounting Standards Division
File 4440
AICPA
1211 Avenue o f the Americas
New York, NY 10036-8775
Re:

Comments of Caterpillar Inc. to Exposure Draft: Proposed Statement
of Position: Environmental Remediation Liabilities Dated June 30, 1995

Dear Mr. Gill:
Caterpillar Inc. is pleased to have the opportunity to submit comments to the Exposure
Draft of the Proposed Statement o f Position with respect to Environmental Remediation
Liabilities dated June 30, 1995, prepared by the Environmental Task Force o f the
Accounting Standards Division of the American Institute o f Certified Public Accountants.
Should you have any questions, please don’t hesitate to give me a call at my telephone
number listed below.

Very truly yours,

David E. Howe
Senior Attorney
Legal Services Division
Telephone: (309) 675-5795
Facsimile: (309) 675-6620
y:\bjg\gill317.e95
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Caterpillar Inc.
100 NE Adams Street
Peoria, Illinois 61629

Mr. Frederick Gill
Senior Technical Manager
Accounting Standards Division
File 4440
AICPA
1211 Avenue o f the Americas
New York, NY 10036-8775
Re: Comments o f Caterpillar Inc. to Exposure Draft: Proposed Statement o f
Position: Environmental Remediation Liabilities Dated June 30, 1995
Dear Mr. Gill:
Caterpillar Inc. (“Caterpillar”) is pleased to have the opportunity to submit comments
to the Exposure Draft (the “Draft”) o f the Proposed Statement o f Position with respect to
Environmental Remediation Liabilities dated June 30, 1995 (the “Proposed Statement”),
prepared by the Environmental Task Force o f the Accounting Standards Division o f the
American Institute o f Certified Public Accountants (the “Task Force”).
In general, the Draft provides a very thorough summary o f the existing state o f law
with respect to accounting issues relating to environmental remediation liabilities. In certain
areas, however, the Draft appears to adopt specific criteria or means o f resolution o f an issue,
where current thinking or interpretation is still in a state o f flux and has not solidified into a
generally accepted means o f dealing with the issue.
While the Draft, in general, is very good, in certain specific respects Caterpillar
believes it should be modified to better reflect current thought or to eliminate language that
could be misinterpreted in such a manner as to place excessive and unwarranted burdens on
the information gathering and reporting obligations o f business entities. Those areas, as well
as Caterpillar’s proposed means o f addressing those areas, are listed below:

I

ATTORNEYS’ FEES
As was noted in the cover letter o f the Draft, Paragraphs B22-B25 require
inclusion o f the costs o f defending against liability in the measurement o f such
liability. The cover letter requests “guidance on whether the guidance concerning
legal work is sound and on whether the estimation ... can be reasonably
accomplished.”
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Caterpillar believes the guidance would constitute an unwarranted invasion
into areas o f privilege. The anticipated legal cost o f defending a cleanup action, and
even the aggregated cost of defending a series o f such actions, can be (and often is)
an integral part o f a business entity’s legal strategy. It is also very clearly the type of
information that opposing entities would be delighted to obtain in order to plan their
own legal and litigation strategies. Accordingly, any guidance that suggests that
future legal costs be included constitutes an improper invasion o f the areas o f
attorney-client privilege and attorney work product.
Further, while it might be suggested that such a component could be only part
o f an aggregated number, such a suggestion would ignore the practical effect o f the
guidance as an implied sanction o f attempts to obtain breakouts o f such information
in enforcement actions, audits, other lawsuits, etc.
Finally, Caterpillar believes such a requirement would constitute a radical
departure from existing practices in other areas. For example, legal fees are currently
expensed in the year they are incurred. Estimates o f future legal fees are not required
under current accounting rules or guidance in any area o f law or o f financial
reporting. No reason has been given for what is, in essence, a fundamental shift in
reporting and disclosure requirements. Accordingly, any suggestion that business
entities should be required to gather and disclose such information, either separately
or as a component o f other information, should be eliminated.

II

RANGES OF PROBABILITY
In Paragraph B.56, the Draft discusses “Reasonably Possible Loss Exposures”
and states that “If the FASB Statement No. 5 criteria o f remote, reasonably possible
and probable were mapped onto a range o f likelihood o f the existence o f a loss
spanning from zero to 100 percent, the reasonably possible portion would span a
significant breadth o f the range starting from remote and ending with probable.” This
simple statement can create a plethora o f disclosure and reporting problems for
business entities.
The problem here has to do with the definition o f “remote” . The term is
undefined, but could easily be construed to comport with a generally accepted
probabalistic definition o f having a probability o f occurrence o f less than five percent,
(5%). If such a definition is ever followed or even suggested in a review, audit or an
enforcement process, the net result will be that any contingency having a likelihood
o f occurrence o f 5% or more would have to be identified and, conceivably, separately
disclosed. First, the identification task would be extremely difficult to achieve.
Second, the potential reporting burden and the amount o f space required to be
devoted for such disclosure could easily be disproportionate. Finally, the

-3 opportunities for second guessing with the benefit, o f hindsight would be enormous.
Such a burden should not be imposed.

III.

JOINT AND SEVERAL LIABILITY
The Draft generally does a good job o f handling the divergence o f legal
precedent concerning whether liability for environmental cleanup activities is joint
and several. However, Paragraph B31 refers to an entity’s “allocable share o f the
joint and several remediation liability.” To the extent this or any other passage
suggests that remediation liabilities are necessarily joint and several, such passages
should be altered to reflect the current state o f flux in the law in this area.

IV.

ORPHAN SHARE
In Paragraph B32, subsection (e), the Draft suggests strongly that the term
“orphan share” applies only to the share o f contamination or o f cleanup expense
attributable to parties that have been identified as PRPs but which cannot be located
or have no assets. Such a definition, however, excludes that share o f contamination
for which no PRP has been identified (typically due to inadequate records).
While the definition used in Paragraph B32 is one the United States EPA has
suggested in its model legislation relating to Superfund reform, it is not a generally
accepted definition o f the term. In the past, and among the regulated community, the
term “orphan share” has generally included that share o f contamination attributed to
unidentified PRPs. Further, acceptance o f a definition o f orphan share that does not
include unidentified PRPs has enormous potential adverse consequences for the
regulated community. Specifically, the Paragraph B32 definition would significantly
reduce that share that may be funded from common funds under certain allocation
schemes being considered, and could thus significantly increase the liability o f
identified PRPs if they are ever deemed liable for all cleanup costs that are not a part
o f the “orphan share” and such orphan share is defined in the restrictive manner
described above.

V.

MULTIPLE SITE DFSCLOSURE AND REPORTING ISSUES
The Draft is replete with examples relating to individual sites, and suggests
methods o f treatment and reporting on an individual basis. However, may business
entities may be involved in a large number o f sites that are either similarly situated or
classifiable into groups o f sites having similar attributes.

-4 The problem with many o f the examples used is that they do not take into
account the potential reporting burden on such business entities if they are required to
disclose information concerning such sites on an individual basis. The Draft should
accordingly be modified to clarify that aggregated reporting may be used in
appropriately defined circumstances.

CONCLUSION
Caterpillar appreciates this opportunity to comment on the Draft, and would be happy
to respond to any questions the Task Force may have with regard to the issues raised in this
Comment or to any other issues identified by the Task Force with respect to this project. It is
hoped that these Comments will result in additional improvements to what is already, in
general, an excellent and comprehensive piece o f work.
Very truly yours,
CATERPILLAR INC.

November 13, 1995

M r. Fredrick Gill, Senior Technical Manager
American Institute of Certified Public Accountants
1211 Avenue o f the Americas
New York , NY 10036-8775
Dear Mr. Gill:
The Committees on Accounting Principles and Auditing Services of the Illinois CPA Society
(Committees) are pleased to have the opportunity to comment on the exposure draft on the
Proposed Statement of Position, Environmental Remediation Liabilities (Exposure Draft) of
the American Institute of Certified Public Accountants (AICPA). The organization and
operating procedures of the Committees are described in the appendices to this letter. These
recommendations and comments represent the position of the Illinois CPA Society rather than
any member of the Committees and o f the organization with which they are associated.
The Committees support the issuance of the Statement of Position (SOP). However, the
accrual of estimated internal costs, defense costs and costs o f outside legal counsel represents
a significant change from current practice. Firms who have potential environmental
remediation liabilities will have accrued liabilities that are significantly larger than firms with
have similar potential liabilities. This Exposure Draft (ED) will also result in earlier
recognition for these types of potential liabilities. If there is concern that FASB No. 5 is not
being properly interpreted for all types o f legal liabilities, then a SOP should be prepared to
address this issue.
We recommend that paragraph B.8, page 27, include a reference, similar to paragraph B.38,
in the last sentence that ...there is a rebuttable presumption that the outcome o f such
litigation, claim, or assessment will be unfavorable.
If AcSEC decides to issue this SOP, we strongly recommend that the effective date be
pushed to fiscal years beginning after December 15, 1996. This recognizes that this SOP is
a major change from current practice and will allow firms, affected by this SOP, enough
time to prepare estimates for these liabilities before any financial reports need to be prepared.
We also recommend that any references to the effective date and transition follow the
wording o f paragraph B.3 on page 25 and not the wording on page viii or page xiv.
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The following is the Committees’ responses to the issues listed in the cover letter dated June
30, 1995, and other comments:
1. Are the benchmarks and analogues provided sound and useful?
Yes. This proposed SOP does a very good jo b o f presenting benchmarks and
other helpful information. However, as with any change in accounting that deals with
current topics, the benchmarks provided run the risks o f becoming outdated, fo r example i f
Congress changes the environmental laws. The AcSEC should consider establishing a process
to update this SOP as needed.
2. Is the guidance concerning legal work, of a firm ’s internal legal staff and outside
counsel sound?
No. With the exception o f insurance companies, and perhaps a fe w firm s that
have a great number o f such potential liabilities, this will be a major change in the timing
and amounts fo r these types o f liabilities. As mentioned above, fe w firm s are currently
establishing accruals fo r any legal efforts or any additional internal costs fo r environmental
or other legal liabilities. The fa c t that such legal costs can vary significantly and the
outcome o f litigation may drag on fo r many years have contributed to the lack o f such
accruals in current practice.
3. Is it appropriate to require the accrual o f defense costs in the case o f environmental
remediation liabilities when they are not made for other instances o f litigation?
No. As discussed above fo r issue 2., this will be a major change fro m current
practice. Environmental remediation efforts should not be singled out fo r this kind o f
treatment. An SOP should be issued to address all litigation type liabilities i f that is what
AcSEC believes is required by FASB No. 5.
4. The FASB has tentatively decided that the liability for the decommissioning of
nuclear power plants should be measured by discounted cash flows. In this ED discounting
is optional if certain criteria is met. Are the differences in treatment appropriate?
No. These are similar liabilities and therefore there should not be any
different treatment in accruals.
5. Does the difference in discounting treatment in this ED for liabilities and recovery
assets present any problems?
No. We do not have a problem with the different treatment fo r discounting a
liability versus an asset.
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Other Accounting Comments:
The proposed SOP often encourages, beginning in paragraph B.49, disclosures of
certain items regarding the liabilities. Giving firms such latitude by encouraging disclosure,
instead of requiring disclosure, will hampered comparability and consistency. We feel that
more items should fall under the required disclosure sections o f the SOP, and less under the
encouraged sections.
In the second paragraph on page vii, the matters on which the
guidance are stated. For practitioners that are looking for accounting
matters, we believe that cross references to the authoritative literature
those matters would be extremely helpful. A reference to accounting
at the sole discretion of management would be particularly useful.

SOP does not provide
guidance on those
that is applicable to
for actions undertaken

In Paragraph B.6 on page 26, operation o f a site is stated to be a cause o f an
environmental remediation liability. We believe that there are many situations that the term
operation could cover (e.g., leasing, sub-leasing, managing). A definition o f operation in the
glossary would help insure that the auditor and the entity consider all o f the relevant
interpretations o f operation.

Audit Matters
General
Paragraph B.8 on page 27 includes the condition that the entity be, in fact,
associated with the site. A client may contend that it is not associated with a site. We
recommend that procedures to audit such a client contention be included in the Substantive
Audit Procedures section of Appendix C.
Paragraph B.19.b on page 31 states that the liability should include the entity’s
share of amounts not paid by other PRPs or the government. We recommend that some
guidance be provided as to what steps the entity, or the auditor, should take to be able to
assess the other PRPs and the governments ability and intent to pay their shares.

Audit Planning
On page 74, we suggest that the following be added to the list o f questions that
might be asked o f entity personnel:
W ere any environmental studies required to be made by any debt, acquisition
or other agreements and, if so, have such studies been started or completed?
Do the entity’s budgets include expenditures related to environmental matters
and, if so, what are the nature of those anticipated expenditures?
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Specialists
On pages 76 through 82, the substantive audit procedures section makes
several references to the use of a specialist. The guidance suggests, but does not require,
that either the entity or the auditor use a specialist. Reasonable estimation of an
environmental remediation liability requires expertise in a variety o f fields far apart from
accounting. Practically speaking, it appears to us that at least one specialist would always be
needed to obtain sufficient competent evidential matter. W e believe that, if challenged, it
would be very difficult for auditors to justify their decision to audit this area without the
involvement o f a specialist.
We recommend that language such as possible need in the third paragraph on page 77,
consider in point h. on page 79, and generally in the next full paragraph on page 79 be
strengthened and coordinated, such that the auditor would always conclude that at least one
specialist should be involved in the estimation process.
Further, on page 81, the section entitled Using the Findings o f the Specialist describes three
steps that the auditor should take and states: If the auditor concludes that the specialist
findings are unreasonable, .... Again, given that this is a complex area, we recommend that
guidance be included to explain when the auditor is capable o f evaluating the reasonableness
of the specialists findings and when the auditor should engage a second specialist to evaluate
the reasonableness o f the first specialists findings. We believe the auditor should usually be
able to accept one specialists findings as reasonable when the auditor has been able to satisfy
the requirements o f SAS 73 (i.e ., evaluate professional qualifications and objectivity).

Recoveries
On page 81, audit procedures for potential recoveries are discussed in one
paragraph. W hether or not a potential recovery should be recorded may frequently be a
point of contention between management and auditors. We believe the second and fourth
sentences of this discussion should be expanded to include more specific criteria by which the
probability o f recoveries can be measured.
Further, we recommend consideration be given to removing nonparticipating PRPs from the
second sentence because, we believe, confirmation with such parties would typically be
ineffective (inadequate or unreliable responses).
We would be pleased to discuss our comments and recommendations with you at any time.
Very truly yours,

Joan E. Waggoner
Chair of Committee on Accounting Principles

Sharon J. Gregor
Chair of Committee on Auditing Services

APPENDIX A
ILLINOIS CPA SOCIETY
ACCOUNTING PRINCIPLES COMMITTEE
ORGANIZATION AND OPERATING PROCEDURES
1995 - 1996

The Accounting Principles Committee of the Illinois CPA Society (the Committee) is
composed of 29 technically qualified, experienced members appointed from industry,
education and public accounting. These members have Committee service ranging from
newly appointed to 15 years. The Committee is a senior technical committee of the
Society and has been delegated the authority to issue written positions representing the
Society on matters regarding the setting of accounting principles.
The Committee usually operates by assigning a subcommittee of its members to study
and discuss fully exposure documents proposing additions to or revisions of accounting
principles. The subcommittee ordinarily develops a proposed response which is
considered, discussed and voted on by the full Committee. Support by the full
Committee then results in the issuance of a formal response, which at times, includes
a minority viewpoint.

APPENDIX A

ILLINOIS CPA SOCIETY
AUDITING SERVICES COMMITTEE
ORGANIZATION AND OPERATING PROCEDURES
1995 - 1996

The Auditing Services Committee of the Illinois CPA Society (the Committee) is
composed of 17 technically qualified, experienced members appointed from industry,
education and public accounting. These members have Committee service ranging from
newly appointed to 15 years. The Committee is a senior technical committee of the
Society and has been delegated the authority to issue written positions representing the
Society on matters regarding the setting of auditing standards.
The Committee usually operates by assigning a subcommittee of its members to study
and discuss fully exposure documents proposing additions to or revisions of auditing
standards. The subcommittee ordinarily develops a proposed response which is
considered, discussed and voted on by the full Committee. Support by the full
Committee then results in the issuance of a formal response, which at times, includes
a minority viewpoint.

AICPA

Division for CPA Firms
1217 Avenue of trie Americas
New YorK. NY 10036-8775
(212) 596-6200
Fax (212) 596-6213

American
Institute o f
Certified
Public
Accountants

November 16, 1995
Frederick Gill, Senior Technical Manager
Accounting Standards Division, File 4440
American Institute of CPAs
1211 Avenue of the Americas
New York, NY 10036-8775
Re:

Exposure Draft on Proposed Statement
"Environmental Remediation Liabilities"

of

Position

Dear Mr. Gill:
One of the objectives that Council of the American Institute of
CPAs established for the Private Companies Practice Executive
Committee is to act as an advocate for all local and regional firms
and represent those firms' interests on professional issues,
primarily through the Technical Issues Committee ("TIC"). This
communication is in accordance with that objective.
TIC has reviewed the proposed guidance contained in the above
referenced exposure draft (ED) and is pleased to provide the
following comments on selected issues presented in the ED's
transmittal letter.
Measurement of Legal Costs
Can

the estimation and annual adjustment of this liability be reasonably
accomplished within appropriate limits of materiality without incurring excessive
costs?

Most small entities do not have in-house counsel, particularly
counsel with this specialized expertise.
Since the estimate of
legal expenses and its subsequent adjustments would be provided by
outside counsel in the course of their engagement, TIC believes the
added cost should be minimal and would not place a significant
burden on small entities.
Should the ED require that all legal costs expected to be incurred in defending
against the liability be included in the measurement of the remediation
liability?

Legal costs can be a significant component of the total cost of
environmental remediation efforts. TIC agrees that such costs are
required to be recognized under SFAS No. 5 and that it would be
incorrect to exclude them from the estimated liability solely
because current practice interprets SFAS No. 5 loosely.

Current vs Expected Technology
Should the measurement of the remediation liability be based solely upon current
technology?

Small entities retain consultants to devise a remediation plan and
calculate its cost.
If, based upon their knowledge of industry
developments,
the consultants believe that a technological
improvement will be available and approved for use in the
remediation effort, they should be permitted to incorporate that
expectation into their calculations.
The FASB has tentatively
decided to permit the use of expected technological improvements in
its nuclear decommissioning cost project. We believe it is equally
appropriate for use in determining environmental remediation costs.
Discounting
Is the guidance on discounting liabilities and recovery assets appropriate and
if not, is there an alternative?

TIC believes that the approach being proposed by FASB in its
nuclear decommissioning project is more appropriate than the one
proposed in the ED. Small entities generally are unable to begin
any remediation effort until they have access to insurance recovery
funds. Consequently, it seems rational that if the payment of the
liability is going to coincide with the recovery of the insurance
claim, the discounting provisions should be consistent.
*

*

*

We appreciate the opportunity to present these comments on behalf
of the Private Companies Practice Section. We would be pleased to
discuss our comments with you at your convenience.
Sincerely,

Robert O . Dale, Chair
PCPS Technical Issues Committee
ROD:geh
File 2220
cc:

W . Upton
PCP Executive and PCPS Technical Issues Committees
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October 23, 1995

Frederick Gill, Senior Technical Manager
File 4440
Accounting Standards Division, AICPA
1211 Avenue o f the Americas
New York, NY 10036-8775

California
Society

Dear Mr. Gill:

Certified
Public
Accountants

The Accounting Principles and Auditing Standards Committee o f the California Society of
Certified Public Accountants ("AP & AS Committee") has discussed the exposure draft of
the proposed Statement of Position, Environmental Remediation, dated June 30, 1995
and has developed several comments about the guidance provided by the proposed guide.
The AP & AS Committee is a senior technical committee o f the California Society o f
Certified Public Accountants The Committee comprises 50 members, o f which 14 per
cent are from national CPA firms, 54 percent are from local or regional firms, 24 percent
are sole practitioner in public practice, 4 percent are from industry, and 4 percent are from
academia
The committee supports the issuance o f the document. Based on its deliberations,
however, it has the following suggestions for changes to the exposure draft.
P arag rap h B.22
The committee agrees with AcSEC that it is reasonable to conclude that FAS 5 requires
legal fees and other direct incremental costs to be included in the measurement o f a
contingent liability Moreover, a significant portion o f the committee also believes that
FAS 5 requires the allocation o f internal costs to the extent that the employees are
involved in the same activities that would otherwise be included in the liability if paid to
outsiders. However, the committee overwhelming believes that this is not the current
practice. It is, therefore, the conclusion o f the Committee, not withstanding its opinion,
that FAS 5 is unclear on the issue o f what costs must be included in a contingent liability
As a result, the committee recommends that: B.22-b be eliminated; that the example o f
“Fees to outside law firms
be deleted from B.23, and that AcSEC defer the consider
ation o f these items and ask the FASB to consider them in its reconsideration o f FAS 5.

__

Shoreline Drive

Redwood City, CA
94065-1412
(415) 802-2600

Frederick Gill
October 23, 1995

Paragraph B.30
The committee feels strongly that the issue o f discounting should be considered as a
separate project and not handled on a piecemeal basis, such as through this SOP, and also
notes, that the treatment proposed in this SOP is different than that allowed for deferred
taxes. In any case please consider the following:
•

Clarify where the change in the discounting factor should be presented on
the income statement. Should it be treated as interest expense or as part o f
the change in estimate o f the remediation liability?

•

We believe that discounting should not be allowed if a given item is
estimated to be within a range, thus indicating that the timing o f the cash
payment is not reliably determinable

•

Clarify how the phrase "reliably determinable” in paragraph B.30 compares
with "probable’’ or “reasonably estimable as defined ” in FAS 5.

The committee believes that the issues o f EITF 90-8 and 89-13 could easily be incorpor
ated directly into this SOP and that it is preferable to reduce the number o f professional
pronouncements which address minor issues. It would also be relatively simple to super
sede EITF 90-8 entirely. In addition, the Committee requests that examples be provided
to illustrate when a remediation effort is betterment. The SOP implies that the expense
treatment would be the most likely result. However, tThis conflicts with the committee’s
belief that most remediations would "improve the safety’’ o f the properly and therefore
should consider a betterment. Please clarify the guidance on the betterment issue.

Paragraph B.64 and Appendix C
Please clarify materiality considerations with respect to unasserted claims. The committee
also believes that audit guidance with respect to unasserted claims o f the type described in
this paragraph would be useful

Frederick Gill
October 23, 1995

The AP&AS Committee appreciates AcSec’s work on this SOP and hope that it finds the
above comments constructive. The committee will be happy to clarify any o f the points
discussed.
Sincerely,

Jessie C. Powell, Chair
Accounting Principles and Auditing Standards Committee
California Society of Certified Public Accountants

cc:

Jim Kurtz, Executive Director
Gale Case, Society President

B.32.b.: Like other PRPs, recalcitrant PRPs may be required to pay for more than their “allocable
share” o f a remediation liability. The EPA may sue a recalcitrant PRP for up to 100% o f the
additional unrecovered costs of a cleanup effort. EPA suggests that AICPA add a parenthetical
remark to that effect after the words “allocable share” in the third sentence of this paragraph.
B32.c.: Consider changing the first sentence to read: “...potential involvement because they believe
there currently is insufficient evidence ...” In the second sentence, consider replacing “no
substantive” to “insufficient”. Similarly, in the third sentence consider replacing “substantive” with
“sufficient”.
B.32.e.: The last sentence of this paragraph is a true statement, but accountants should be alerted
through a footnote that there are other definitions o f “orphan share” and that they should use the
AICPA definition in this case.
B.34.a.: Additional examples are the mobility of waste and the degree o f involvement in waste
handling activity. Consider adding these examples to the present list.

Thank you again for the opportunity to comment on AICPA’s Proposed SOP. If you have any
questions regarding EPA’s comments, please contact Susan McLaughlin in the Pollution Prevention
Division at (202) 260-3844.

Director, Pollution Prevention Division (MC-7409)
U.S. Environmental Protection Agency
401 M Street, SW
Washington, D.C. 20460

